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SECURITIES ACT OF 1933 
Release No. 6188/February 1, 1980 


EMPLOYEE BENEFIT PLANS 
ACTION: Interpretations of statute 


SUMMARY: The Commission has authorized the 
issuance of a release setting forth the views of its 
staff on the application of the Securities Act of 1933 
to employee benefit plans. The purpose of the 
release is to provide guidance to the public and 
thereby assist employers and plan participants in 
complying with the Act. 
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FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 
20549, (202)272-2573. 


SUPPLEMENTARY INFORMATION: On January 16, 
1979, The Supreme Court issued a decision in which 
it addressed for the first time in its history the 
application of the Securities Act of 1933 (“the Act”) 
[15 U.S.C. 77a et seq.] to participation interests ina 
private pension plan. The decision, which was 
rendered in the case of International Brotherhood of 
Teamsters v. Daniel (“Daniel’),! has generated 
considerable controversy and comment.’ Moreover, 
it has raised questions about the application of the 
Act to many types of employee benefit plans?’ not 
covered by the decision. In an effort to resolve the 
uncertainty which has developed and thereby assist 
employers and plan participants in complying with 
the 1933 Act, the Commission has authorized the 
issuance of this release setting forth the views of its 
Division of Corporation Finance (hereinafter, the 
“staff’)* on the application of the Act to such plans. 


The release initially discusses the circumstances 
under which interests in plans and related entities 
may be subject to the requirements of the 1933 Act. 
In this connection, an analysis is provided of the 
criteria to be used in determining when an offer or 
sale of a security will occur. There is also a 
discussion of the various exemptions from the Act’s 
registration provisions that may be available for 


such offers or sales. This is followed by a brief 
discourse on the application of the Act both to the 
various types of securities transactions in which 
plans may engage and to resales by plan 
participants of securities acquired through the 
operation of plans. Finally, the release describes the 
methods of registration under the Act of securities 
issued by plans and related entities. 


Although this release is intended to provide 
guidance to the public on the application of the 1933 
Act to employee benefit plans, it should not be 
viewed as an exhaustive or all-inclusive treatment of 
the subject. The complexity and ever-increasing 
variety of such plans precludes the issuance of a 
release sufficiently comprehensive to cover all 
issues that might arise. Because this release is 
necessarily limited in its scope, the Commission's 
Staff will continue its past practice of providing 
interpretive advice and assistance to the public 
regarding such plans upon request, except where 
otherwise indicated herein. 


The staff recognizes that many of the issues 
discussed herein are controversial and that 
differences of opinion can exist with respect to them. 
Although it believes the positions described in the 
release are in accord with the general policies and 
purposes of the 1933 Act, the staff nevertheless 
invites interested members of the public who wish to 
express an opinion on such positions to submit their 
views in writing.© All comments received from the 





199 S. Ct. 790,____ U.S. _____ (1979). In Daniel, the 
Supreme Court held that neither the 1933 Act nor 
the Securities Exchange Act of 1934 (“1934 Act”) 
[15 U.S.C. 78a et seq.] apply to a compulsory, 
noncontributory pension plan. 


2See, e.g., L.J. Haas, Supreme Court in Daniel leaves 
open possibility that some plans may be subject to 
securities laws J. Tax., 263-267 (May 1979); J.D. 
Mamorsky and T.L. O’Brien, Securities Law and the 
Daniel Case, Pension World (May 1979); HS. 
Bloomenthal, The ABC’s of Employee Benefit Plans - 
D for Daniel, Sec. Fed. Corp. L. Rep. Vol. 1, No. 3 at 17 
(March 1979); B.W. Nimkin, Noncontributory 
Benefit Plans, Rev. Sec. Reg., Vol. 12:4 (February 28, 
1979); H.L. Pitt, Daniel: A Seed for More Difficulties 
for the SEC, Legal Times of Wash., January 29, 1979 
at 27, Col. 1; M. Siegel, Pension Outlook, N.Y.L.J. Vol. 
181, No. 48 at 1, Col. 1; P.M. Kelly, Securities 
Regulation of Retirement Plans after Daniel, Loyola 
Univ. L. J., 631-665 (Summer, 1979). 
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3As used in this release, the term “employee benefit 
plan” means a pension, profit-sharing, or similar 
plan. It does not include welfare and similar plans 


which provide for hospitalization or disability 
benefits, funeral expenses, or social or cultural 
activities. These latter plans historically have not 
been considered subject to the securities laws 
because they do not involve any expectation of 
financial return on the employee’s part. 


‘While this release was prepared by the Division of 
Corporation Finance, in some instances the views 
described were originally expressed by the 
Commission's Division of Investment Management. 
All such instances are duly noted in the release. 


‘Letters pertaining to this release should be 
addressed to Peter J. Romeo, Division of Corporation 
Finance, Securities and Exchange Commission, 
Washington, D.C. 20549. 
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public will be given serious consideration by the staff 
and, to the extent they are persuasive, could result in 
a revision of some of the views expressed herein. 


Because of the length of this release, the staff 
believes it would be helpful at the outset to 
summarize briefly the positions expressed herein. 
The summary, however, should not be read without 
also referring to the explanatory section of the 
release, where the various positions are discussed in 
detail. 


SUMMARY 


The registration and antifraud provisions of the 1933 
Act are applicable to the offer and sale of securities. 
Registration, however, would not be necessary if one 
of the exemptions specified in the Act is available. 


1. The Term “Security” 


There are two types of securities that may be issued 
in connection with employee benefit plans: (1) 
participation interests of employees in their 
respective plans,® and (2) participation interests of 
plans in the collective investment vehicles in which 
such plans invest their assets. 


The interests of plans in collective investment 
vehicles are in all instances securities, generally in 
the form of investment contracts. They are therefore 
subject to both the registration and antifraud 
provisions of the 1933 Act. The interests of 
employees in a plan, however, are securities only 
when the employees voluntarily participate in the 
plan and individually contribute thereto. Thus, 
employee interests in plans which are not both 
voluntary and contributory are not securities and 
therefore are not subject to the Act. 


2.The Term “Sale” 





®In some plans, such as stock bonus and certain 
stock purchase plans, where stock is directly 
acquired by employee participants, there may not be 
separate employee interests, apart from the stock, 
that are deemed to be securities. The stock acquired 
by employees under such plans, however, is a 
security. 


™ESOP” is a shorthand designation for “Employee 
Stock Ownership Plan.” 


8‘TRASOP” is a shorthand designation for “Tax 
Reduction Act Stock Ownership Plan.” 
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A sale of interests in voluntary, contributory plans 
occurs where there is both an investment decision 
and the furnishing of value by participating 
employees. Consistent with this view, the staff does 
not believe a sale occurs when an existing plan is 
converted into an ESOP’ or other type of plan, except 
where employees are given a choice in the matter 
and therefore have the opportunity to make an 
investment decision. Similarly, there is no sale 
under noncontributory plans when employees make 
elections as to the manner of investing the 
employer's contributions. 


The definition of “sale’ in the 1933 Act also 
encompasses any “solicitation of an offer to buy” 
securities of the employer. Such solicitations 
sometimes will be attributed to employers in the 
context of certain employee stock purchase plans 
which acquire the employer's securities in the open 
market. If the employer's involvement in sucha plan 
is limited to performing ministerial-type functions, 
no solicitation of an offer to buy is deemed to exist. 
But if the employer’s involvement is so substantial 
that there are significant differences between 
acquiring stock under the plan and acquiring it in 
ordinary brokerage transactions, the employer will be 
deemed to be soliciting its employees to buy its 
securities, and registration generally will be 
necessary. An exception to this general rule, 
however, exists in the case of a TRASOP® where the 
employer's involvement is limited primarily to 
performing ministerial-type functions and paying 
half the price of stock purchased by employees 
under the plan. 


3. Exemptions from Registration 


Registration of securities offered or sold pursuant to 
employee benefit plans is necessary unless an 
exemption is available. In most instances, an 
exemption is available and registration therefore is 
not required. Some of the exemptions that are 
frequently relied upon are those provided by the 
1933 Act for nonpublic offerings, intrastate 
offerings, and certain small offerings. The only 
exemption, however, which is specifically designed 
for interests issued in connection with employee 
benefit plans is the one provided by Section 3(a)(2) 
of the Act. 


The Section 3(a)(2) exemption applies both to the 
interests of plans in certain investment vehicles 
maintained by banks and insurance companies and 
to the interests of participants in the plans 
themselves. Interests issued in connection with 
¥.eogh plans, however, are specifically excluded 
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from the exemption, although the Commission can 
exempt such interests from registration under 
certain conditions. 


Although the language of Section 3(a)(2) can be 
read to suggest otherwise, the staff does not believe 
that a single trust fund fora plan must be maintained 
by a bank in order for the exemption to be available. 
However, if the trust fund involves a single employer 
and invests employee monies in securities of the 
employer, the exemption cannot be utilized. For 
purposes of Section 3(a)(2), the term “single 
employer” is deemed to include the employer and 
any entity controlling, controlled by, or under 
common control with, the employer. Thus, a parent 
and its subsidiaries are considered a single 
employer under this interpretation. 


While the Section 3(a)(2) exemption is not available 
by its terms for so-called “guaranteed investment 
contracts” issued to plans by insurance companies, 
the staff has taken a no-action position with respect 
to the offer and sale of such contracts if certain 
specified conditions are met. A similar position, 
again subject to certain conditions, also has been 
taken with respect to the offer and sale of interests in 
multiple-employer trusts established by insurance 
companies for the offering of various forms of 
annuity contracts to unrelated empioyers. 


4. Securities Transactions by Plans 


In addition to issuing participation interests to 
employees or fostering the purchase of employer 
stock by such persons, a plan may engage in various 
other transactions involving the purchase, sale or 
distribution of securities. It may, for instance, 
acquire stock of the employer from various sources, 
including the company. For a variety of reasons, 
however, registration usually would not be necessary 
with respect to the acquisition transaction. 


A plan also may offer or sell securities of the 
employer or other entities held in its portfolio. If the 
plan is considered to be an affiliate? of the employer, 
sales by it of the employer's securities would be 
subject to the registration provisions of the 1933 Act 
in the same manner as if the employer were 





°An “affiliate” of an entity is defined in Rule 405 [17 
CFR 230.405] under the 1933 Act as “a person that 


directly, or indirectly through one or more 
intermediaries, controls, or is controlled by, or is 
under common control with, the [entity].” 
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engaging in the transaction. Sales by the plan of non- 
employer securities, however, usually would not 
have to be registered because of the availability of 
the exemption provided by Section 4(1) of the Act for 
transactions not involving issuers, underwriters or 
dealers. 


The distribution, or actual delivery, of employer 
stock by a plan to individual participants would not 
be subject to registration, although any offers or 
sales of such stock to participants prior to actual 
delivery would have to be registered, unless an 
exemption were available. 


5. Resales by Plan Participants 


Employees who receive securities under a plan may 
freely resell such securities without restriction if the 
securities have been registered and they are not 
affiliates of the issuer. If the securities have not been 
registered, they generally must either be registered 
or sold in reliance upon some exemption, such as 
that provided by Section 4(1) of the 1933 Act. An 
exception to this general rule occurs when non- 
affiliates receive unregistered securities under a 
plan which satisifies certain conditions. 


6. Methods of Registration 


If the securities to be issued under a plan must be 
registered, Form S-8 [17CFR 239.16b] would be the 
appropriate form for this purpose if the employer 
were able to satisfy the requirements for its use. If 
Form S-8 cannot be used, the issuer would then 
consider other forms, such as S-1 [17 CFR 239.11 ]or 
S-18 [17 CFR 239.28]. 


Affiliates who receive securities under a plan and 
wish to have them registered for resale may utilize a 
Form S-16 [17 CFR 239.27] reoffer prospectus for 
this purpose if the securities were originally issued 
pursuant to a Form S-8 filing. If the securities were 
not so issued, Form S-1 may be utilized, assuming 
the issuer is agreeable to a filing on that form, or the 
securities may be resold pursuant to Rule 144 [17 
CFR 240.144] under the 1933 Act. 


TABLE OF CONTENTS 
|. GENERAL STRUCTURE OF THE ACT 
Il. THE TERM “SECURITY” 

A. Interests of participants in plans 
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1. Defined benefit and defined contributions 
2. Corporate plans 

a. Involuntary, noncontributory 

b. Involuntary, contributory 

c. Voluntary, noncontributory 

d. Voluntary, contributory 

3. Keogh plans 
4. IRAs and simplified employee pension plans 
5. Miscellaneous plans 

a. Stock purchase plans 

b. Bond purchase plans 

c. Annuity plans 

d. Stock award plans 


B. Interests of plans in collective investment 
media 


Il. THE TERM “SALE” AND OTHER FACTORS 
AFFECTING REGISTRATION 


A. What constitutes “value” 
1. Conversions of existing plans 
2. Investment elections under noncontributory 
plans 
3. The bifurcated sale concept 


B. Solicitations of offers to buy 
1. Stock purchase plans 
2. TRASOPs 





OA registration statement generally consists of two 
parts: a prospectus which is delivered to investors 
before a sale becomes final and a separate section 
containing information which is on file with the 
Commission but which is not required to be 
furnished to investors. Sales of securities cannot be 
made until the registration statement becomes 
effective. 


The types of information required to be included in 
registration statements are specified in Schedules A 
and B of the 1933 Act and in the various registration 
forms under the Act adopted by the Commission. 


2Part IV of this release will discuss some of the 
exemptions commonly relied upon for transactions 
involving employee benefit plans. 


13It should be noted that Section 10(b) of the 1934 
Act and Rule 10b-5 [17 CFR 240. 10b-5] thereunder 
prohibit the use of any manipulative device or 
contrivance in connection with the purchase or sale 
of any security. 
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IV. EXEMPTIONS FROM REGISTRATION 


A. Generally available exemptions 


B. Section 3(a)(2) 
1. Definitions 
2. Scope of the exemption 
3. Significant interpretative issues 
a. ‘Maintained by a bank” requirement 
b. What constitutes a “single employer” 
c. Keogh plans 
d. Plans funded by certain insurance contracts 


V. SECURITIES TRANSACTIONS BY PLANS 


A. Acquisitions of employer stock 

B. Sales of employer stock 

C. Distributions of employer stock to plan 
participants 

D. Transactions in non-employer securities 


VI. RESALES BY PLAN PARTICIPANTS 


A. Registered plans 
B. Unregistered plans 


Vil. METHODS OF REGISTRATION 


A. Form S-8 
B. Other forms 
C. Form S-16 reoffer prospectus 


|. GENERAL STRUCTURE OF THE ACT 


According to its preamble, the 1933 Act is intended 
“to provide full and fair disclosure of the character of 
securities sold in interstate and foreign commerce 
and through the mails, and to prevent frauds in the 
sale thereof...” Sections 5 and 17 of the Act are the 
principal provisions used to implement the Act’s 
disclosure and antifraud purposes. Section 5 
provides that every offer or sale of a security made 
through the use of the mails or interstate commerce 
must be accomplished through the use of a 
registration statement!° meeting the Act’s disclosure 
requirements,'! unless one of the several 
exemptions from registration set out in Sections 3 
and 4 of the Act is available. '? Section 17 of the Act 
prohibits the use of fraud or misrepresentation inthe 
offer or sale of a security.!° 


To promote compliance with the registration and 
antifraud requirements, the Act provides for both 
civil liabilities and potential criminal penalties in 
the event violations occur. The civil liabilities are 
specified in Sections 11 and 12 and basically give 
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the buyer the right to rescind the sale and recover 
the net cost of the security. the criminal penalties 
are prescribed in Section 24 and consist of a fine of 
up to $10,000 or imprisonment for up to five years, 
or both, if the Act is wilfully violated. In addition, 
Section 20(b) of the Act authorizes the Commission 
to bring injunctive actions whenever it appears a 
person is engaged, or is about to engage, in 
violations of the Act. 


Il. THE TERM “SECURITY” 


In order for the registration and antifraud provisions 
of the 1933 Act to be applicable, there must be an 
offer or sale of a security. The term “security” is 
defined in Section 2(1) of the Act'* and includes, 
among other things, stocks, bonds and investment 
contracts. The Commission believes that two types 
of securities, generally in the form of investment 
contracts, may be issued in connection with 
employee benefit plans: (1) interests of participants 
in their respective plans, and (2) interests of plansin 
collective investment media, such as bank collective 
trust funds and insurance company separate 
accounts, in which such plans invest their assets.!° 
Each of these interests will be discussed in detail in 
the sections which follow. 


A. Interests of Participants in Plans 


An investment contract involves “an investment ina 
common venture premised on a_ reasonable 
expectation of profits to be derived from the 
entreprenurial or managerial efforts of others.”'® The 
Commission has traditionally applied this test, 
which is often called the “Howey test” because it was 
first articulated in the case of S.E.C. v. W.J. Howey 
Co.,'’ to the interest of employees in pension, profit- 
sharing and similar plans. In this regard, it has inthe 
past determined that such interests are investment 
contracts because the plans are in essence 
investment vehicles designed to produce profits in 
the form of retirement or other benefits for the 
employees through the effort of plan managers.'® 


Although the Commission has believed that 
employee interests in pension and profit-sharing 
plans generally are securities, it has required such 
interests to be registered only where a plan is both 
voluntary!? and contributory?® and invests in 
securities of the employer an amount greater than 
that paid into the plan by the employer.”! The basis 
for this administrative practice, which was codified 
by Congress in 1970 in Section 3(a)(2) of the 1933 
Act,’ is a follows: 





4Section 2(1) states in its entirety that 


The term “security” means any note, stock, treasury 
stock, bond, debenture, evidence of indebtedness, 
certificate of interest or participation in any profit- 
sharing agreement, collateral-trust certificate, 


preorganization certificate or subscription, 
transferable share, investment contract, voting-trust 
certificate, certificate of deposit for a security, 
fractional undivided interest in oil, gas or other 
mineral rights, or, in general, any interest or 
instrument commonly known as a “Security,” or any 
certificate of interest or participation in, temporary 
or interim certificate for, receipt for, guarantee of, or 
warrant or right to subscribe to or purchase, any of 
the foregoing. 


SA plan could, of course, invest its assets directly in 
stocks, bonds and similar instruments, rather than 
in collective investment vehicles. Such instruments 
clearly are securities, for they are expressly referred 
to in Section 2(1) and otherwise possess the 
characteristics of securities. 


leUnited Housing Foundation, Inc. v. Forman, 411 
U.S. 837, 852 (1975). 


17328 U.S. 293 (1946). 
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'8Opinion of the Assistant General Counsel of the 
Commission—first opinion (1941), (hereinafter, 
“Opinion of Assistant General Counsel”) CCH Fed. 
Sec. L. Rep., 1941-1944 Transfer Binder, 
para. 75,195. 


i8A “voluntary” plan is one in which employees may 
elect whether or not to participate. 


20For purposes of this release, a “contributory” plan 
is one in which employees make direct payments, 
usually in the form of cash or payroll deductions, to 
the plan. 


1_Letter to Commerce Clearing House dated May 12, 
1953. 


22Pub. L. 91-547 (December 14, 1970) and Pub. L. 
91-567 (December 22, 1970). Section 3(a)(2) 
exempts from registration interests or participations 
issued in connection with certain corporate plans, 
unless the plan is held in a single trust or separate 
account for a single employer and “an amount in 
excess of the employer's contribution is allocated to 
the purchase of securities***issued by the employer 
or by any company directly or indirectly controlling, 
controlled by or under common control with the 
employer.” 
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(1) Registration serves no purpose where a plan is 
involuntary, since a participant is not permitted to 
make an investment decision in such a 
circumstance; and 


(2) The costs of registration are a significant burden 
to an employer and should be imposed only where 
the employer has a direct financial interest in 
soliciting voluntary employee contributions, as in 
the case where such contributions will be used to 
purchase the employer’s securities. 


The Commission's belief that the registration 
provisions of the 1933 Act should be applicable to 
voluntary, contributory plans which involve the 
purchase by employees of employer stock is 
supported by the legislative history of the Act. In 
1934 Congress considered and rejected a proposed 
amendment to the Act that would have exempted 
employee stock investment and stock option plans 
from the Act's registration provision. The 
amendment, which had been passed by the Senate 





23H.R. Report No. 1838, 73rd Cong., 2d Sess. (1934), 
41. 


24S$ome courts have applied the Danie! decision to 
other types of pension plans. See Black v. Payne, 951 
F. 2d 83 (9th Cir. 1979); Tanuggi v. Grolier, Inc., 471 
F. Supp. 1209 (S.D.N.Y., 1979); and Newkirk v. 
General Electric Company, CCH para. 97,216 (N.D. 
Cal., 1979). 


25See Note 2, supra. 


All defined benefit plans are considered to be 
pension plans. See Internal Revenue Code (“IRC”) 
[26 U.S.C. 1 et seq.] §414(J). 


271RC Reg. §1.401(b)(1) (1956). 


28If retirement occurs at a different age or in a 
different form, participants will receive an adjusted 
monthly or annual amount. See IRC §415(b)(2)(B). 


29An exception to this general rule arises in the case 
of multi-employer collectively bargained defined 
benefit plans (such as the one at issue in Daniel) 
where the contribution obligations of participating 
employers are limited to contractually fixed 
amounts for each hour, day or week of employment. 


Some examples of defined contribution plans are 
profit-sharing plans, stock bonus plans, ESOPs, and 
so-called money purchase pension plans. 
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but was eliminated in conference, was not adopted 
“on the ground that the participants in employees’ 
stock investment plans may be in as great need of 
the protections afforded by the availability of 
information concerning the issuer for which they 
work as are most members of the _ public.? 


The decision by the Supreme Court in the Daniel 
case, in which the Court held that the interests of 
employees in involuntary, noncontributory pension 
plans are not securities, has raised questions 
concerning the applicability of the 1933 Act to other 
types of employee benefit plans not covered by the 
decision.” In the interest of providing guidance to 
the public and because of uncertainty with respect 
to the implications of Daniel,”> the staff believes it is 
appropriate at this time to set forth its own views 
regarding the application of the 1933 Act to 
employee benefit plans. Those views are expressed 
according to the major categories into which 
pension and profit-sharing plans may fall (i.e., 
defined benefit and defined contribution, corporate, 
Keogh, IRA, and miscellaneous plans). 


1. Defined Benefit and Defined Contribution Plans 


Employee benefit plans are of an infinite variety. All 
such plans, however, can be reduced to two broad 
categories: defined benefit plans and defined 
contributions plans. 


A defined benefit plan*° pays fixed or determinable 
benefits.2” The benefits ordinarily are described ina 
formula which specifies the amount payable in 
monthly or annual installments to participants who 
retire at a certain age.”* As long as the plan and the 
employer(s) contributing to the plan remain solvent, 
and the plan continues to be operated, vested 
participants will receive the benefits specified. Inthe 
event the investment results of the plan do not meet 
expectations, the employer(s) usually will be 
required, on the basis of actuarial computations, to 
make additional contributions to fund the promised 
benefits.2? Conversely, if plan earnings are better 
than anticipated, the employer(s) may be permitted 
to make contributions that are less than the 
projected amounts. 


A defined contribution plan *° does not pay any fixed 
or determinable benefits. Instead, benefits will vary, 
depending on the amount of plan contributions, the 
investment success of the plan, and allocations 
made of benefits forfeited by non-vested 
narticipants who terminate employment. Thus, the 


SEC DOCKET/471 





amount of benefits is based, in part, on the earning 
generated by the plan. 


Both defined benefit and defined contribution plans 
can provide for employee contributions. In addition, 
defined contribution plans maintain § individual 
accounts for all participating employees.*! These 
accounts reflect each participant's share in the 
underlying trust assets and are adjusted annually to 
take into account plan contributions, earnings and 
forfeitures. In contrast, defined benefit plans 
ordinarily do not maintain individual accounts, 
except to the extent necessary under the Internal 
Revenue Code to record benefits attributable to 
voluntary contributions by employees. °** 


The Daniel decision dealt with an involuntary, 
noncontributory plan which was also a defined 
benefit plan. The Supreme Court's opinion in that 
case, however, did not rest on the fact that the plan 
was a defined benefit one. Instead, the Court based 
its decision on the involuntary nature of the plan 
(unlike all prior cases of the Court involving 





311n fact, defined contribution plans are sometimes 
characterized as “Individual Account Plans.” 


IRC §411(b)(2)(A). The benefits must not be less 
than the employee’s contribution with statutory 
interest. IRC §411(a)(1) and §411(c)(2)(B). 


3399 S. Ct. 796. 
499 S. Ct. 796-797. 
999 S. Ct. 793. 
699 S. Ct. 802. 


37See, in particular, the section herein entitled 
“Voluntary, Contributory Plans.” 


Plans which are qualified under Section 401 
become entitled to certain tax benefits. 


3999 S. Ct. 796-797. The Court also stated that the 
consideration should be “tangible and definable.” 
99 S. Ct. 797. 


*°As indicated in Note 6, supra, some plans, such as 
stock bonus and certain stock purchase plans, 
which are in essence mechanisms for the 
acquisition of stock, may not involve separate 
securities in the form of participation interests that 
are investment contracts. The stock acquired by 
employees under such plans, however, is a security. 
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securities, the employees did not have a choice 
whether to participate)** and the fact that the plan 
did not provide for direct, identifiable contributions 
by employees (the employees’ labor could be 
considered a contribution “only in the most abstract 
sense’”’).** This view is supported both by the Court's 
statement of the issue presented by the case 
(“whether a noncontributory, compulsory pension 
plan constitutes a ‘security’’)*> and by its later 
statement that “We hold the Securities Acts do not 
apply to a noncontributory, compulsory pension 
plan.’ In neither instance did the Court refer to the 
defined benefit nature of the plan. 


In light of the foregoing, the staff is of the view that 
the defined benefit or defined contribution nature of 
a plan is not dispositive in determining whether a 
security is present. Other factors, such as whether 
the plan is voluntary or involuntary, and contributory 
or noncontributory, must be taken into 
consideration, as indicated in the analysis of the 
major types of plans which follows.°’ 


2. Corporate Plans 


Perhaps the largest single catagory of plans interms 
of the number of participants are so-called 
“corporate” plans. Such plans may be defined 
benefit or defined contribution in nature, but all 
share the common characteristic of being 
established by corporations. Common types of 
corporate plans are pension, profit-sharing, bonus, 
thrift, savings and similar plans. Almost all such 
plans are established pursuant to Section 401 of the 
Internal Revenue Code.*® 


To determine whether or not a participant’s interest 
in a corporate plan is a security, the Court in Daniel 
indicated that it is necessary to demonstrate that a 
participant “chose” to give up ‘specific’ 
consideration in return for a “separable financial 
interest” that had “substantially the characteristics 
of a security.”°? A participation interest possesses 
the essential characteristics of a security when the 
elements of an investment contract are present.”° 


The foregoing suggests that some of the key factors 
to be considered in connection with the “security” 
question are whether a plan is voluntary or 
involuntary, and whether it is contributory or 
noncontributory. There are four possible 
combinations in which these elements can appear, 
each of which is separately discussed in the sections 
which follow. 


a. Involuntary, Noncontributory Plans 
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The Court in Daniel held that “...the Securities Acts 
do not apply to a noncontributory, compulsory 
pension plan.’”*! This holding clearly precludes a 
finding that interests in such plans are securities. 
Accordingly, the 1933 Act is not applicable to such 
interests. 


b. Involuntary, Contributory Plans 


Where a plan requires direct contributions by 
employees, it would be possible to take the position 
that there is an “investment” (in the form of 
employee contributions) “in a common enterprise” 
(the plan) “with an expectation of profits” (the 
excess of benefits over contributions) “from the 
efforts of others” (the plan managers). In the Daniel 
decision, however, the Supreme Court based its 
decision that no investment contract was present at 


least in part on the involuntary nature of the plan. 


involved in that case. The Court noted in this regard 
that in its other decisions involving investment 
contracts the person found to have been an investor 
“chose to give up a specific consideration in return 
for a separable financial interest with the 
characteristics of a security.’* 


After consideration of the foregoing, the staff 
believes it is appropriate from an administrative 


standpoint for it to take the position that the interests 
of employees in involuntary, contributory plans are 
not securities*? and that the registration and 
antifraud provisions of the 1933 Act do not apply to 
them. 


c. Voluntary, Noncontributory Plans 


Plans in which employees may voluntarily 
participate without making any personal contri- 


_butions generally arise in rather limited circum- 


stances.“ The staff traditionally has not required 
participation interests in such plans to be registered.© 
In its view, no practical purpose is served by requiring 
registration of such interests, since in almost all 
instances employees would choose to participate, 
due to the fact that they would receive. benefits 
without incurring any out-of-pocket expenses.*® 


Whether interests in voluntary, noncontributory 
plans are securities is a matter that has not been 
addressed by a court. As previously indicated, the 
“security” question depends to some extent on 
whether a plan is voluntary. But the mere presence 
of a voluntary feature in a plan would not, by itself, 
necessarily indicate the presence of asecurity, since 
the other elements of an investment contract also 
must be present. 





4199 S. Ct. 802. 
4299 S. Ct. 796. 


‘At least one court subsequent to Daniel has 
addressed the issue of whether such interests are 
securities in the context of a plan sponsored by a 
public (i.e., governmental) employer. In Black v. 
Payne, 591 F. 2d 83 (9th Cir. 1979), the question 
raised was whether participation in a_ state 
sponsored involuntary, contributory pension plan 
(which appeared to share the characteristics of a 
defined benefit plan) constituted an investment 
contract. The District Court held that such 
participation failed to satisfy the definition of a 
security enunciated by the Supreme Court in Daniel. 
The Court of Appeals for the Ninth Circuit agreed, 
noting that even though the plan was contributory, 
participation therein did not involve a reasonable 
expectation of profit nor the element of volition 
sufficient to bring the transaction within the scope of 
the securities laws. Pointing to the Supreme Court’s 
discussion of the impact of the Employee 
Retirement Income Security Act of 1974 (“ERISA”) 
[29 U.S.C. 1001 et seq.] in the Daniel situation, the 
Court also expressed the view that the existence of 
extensive state regulation and control over the plan 
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constituted a formidable factor militating against 
extending the federal securities laws to cover this 
type of plan. /d. at 87, n. 3. 


“The circumstances usually are that the plan 
contains a number of alternatives for the investment 
of the employer’s contribution, and participating 
employees are allowed to determine: (1) whether 
they will participate in the plan (the response almost 
always being in the affirmative), and (2) the 
investment alternative they prefer to have an interest 
in. 


SSee, e.g., letter re Four Phase Systems, Inc. dated 
October 5, 1978. 


46Perhaps the only circumstance in which any 
employee might choose not to participate would 
arise where it is more advantageous for tax reasons 
not to do so. In this regard, one commentator 
[Nimkin, note 2, supra, at 971] has stated that 


[Under a noncontributory plan], the employee’s 
choice is not between giving or not giving 
consideration (his labor) in exchange for the plan 
interests, but between two retirement plans that 
under the tax law are mutually exclusive: a 
9ersonally-financed IRA and an employer-financed 
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In most instances, the fact that a plan is 
noncontributory would mean that the “investment of 
money” aspect of the Howey test is not met.*” Even 
where a noncontributory plan meets the 
“investment” requirement, it may not satisfy the 
“profit” element of the Howey test. The Court in 
Daniel seemed to dismiss the earnings generated by 
the plan managers as being too insignificant in 
relation to employer contributions to qualify as 
“profits” in the investment contract sense.*® 
Moreover, the Court seemed to believe that any 
participation by employees in the earnings of the 
plan at issue in that case depended primarily on the 
personal efforts of the employees to meet the vesting 
requirements, rather than on the plan actually 
generating such earnings. 


Although a commentator has suggested that a 
security may be present in some _ voluntary, 
noncontributory plans,*? the staff, as a matter of 
administrative practice, will assume that such plans 
do not involve securities. Accordingly, the 
registration and antifraud provisions of the 1933 Act 


are not considered by the staff to be applicable to 
such plans. 


d. Voluntary, Contributory Plans 


Since 1941, the Commission and its staff have 
adhered to the position that interests in voluntary, 
contributory pension and profit-sharing plans are 
securities.°° The articulated basis for this view is that 
such interests constitute investment contracts, 
although it also has been suggested that they may be 
“certificates of interest or participation in a profit- 
sharing agreement” as well.°! 


The Commission recently confirmed its view in the 
testimony of its Chairman before the Senate 
Committee on Human Resources on the antifraud 
provisions of the proposed ERISA Improvements Act 
of 1979 (S. 209),°* wherein it was noted that 


...An employee who is given a choice whether to 
participate in a voluntary pension plan, and 
decides to contribute a portion of his earnings 





Footnote 46 Continued 


plan. It is the Internal Revenue Code that requires 
the employee to make this choice, not the employer. 
[However], it can be argued that once the employee 


has an alternative, he needs to be adequately 
informed about the employer's plan, and that this 
need is best protected by the registration and 
antifraud provisions of the federal securities laws. 
This suggests that “opt-out” provisions should not be 
included in noncontributory plans without 
awareness of their possible securities law 
implications. 


799 S. Ct. 797. 
899 S. Ct. 797-798. 


48Qne commentator [Nimkin, note 2, supra, at 970] 
has suggested that where some or all of the following 
Characteristics are present in a noncontributory 
plan, a security may exist: 


(a) the interests are close to the commonly 
understood notion of a security, such as interests in 
an ESOP that are invested solely in employer stock, 
and they either satisfy the other elements of the 
Howey test or do not call for a Howey investment 
contract analysis at all; 


(b) the value of the interests is measurable and is not 


insignificant in dollars or in percentage of total 
compensation; 
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(c) the amount of employer contributions 
attributable to each of the interests can be identified, 
as in a case where such contributions are a 
percentage of employee compensation; and 


(d) there is a fixed relationship between employer 
contributions and employee benefits as there 
normally would be in a profit-sharing or other 
individual account plan. 


Opinion of Assistant General Counsel, Note 18, 
supra. 


Opinion of the Assistant General Counsel of the 
Commission-second opinion, (1941), CCH, 1941- 
1944 Transfer Binder, para. 75,195. 


The ERISA Improvements Act of 1979 would, 
among other things, remove the interests of 
employees in employee benefit plans from the 
definitional scope of the term “security” for 
purposes of the antifraud provisions of the 1933 and 
1934 Acts. The proposed legislation, however, would 
not limit the application of the registration provisions 
of the 1933 Act to such interests. The Commission’s 
views on the bill are set forth in the Statement of 
Harold M. Williams, Chairman, Securities and 
Exchange Commission, Before the Senate 
Committee on Human Resources, on S. 209, 96th 
Cong., lst Sess. (February 8, 1979). 
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or savings to such plan, has clearly made an 
investment decision, particularly when his 
contribution is invested in securities issued by 
his employer. Employees making such 
decisions should continue to be afforded the 
protections of the antifraud provisions of the 
federal securities laws. 


The Commission’s view that the interests of 
employees in voluntary, contributory plans are 
investment contracts appears to be supported by the 
reasoning used in the Daniel decision. Certainly, 
where a plan is voluntary, the requirement that 
employees be able to choose whether or not to invest 
has been met. And the other elements of an 
investment contract would also appear to be present 
where a plan is contributory, regardless of whether 
the plan is defined contribution or defined benefit in 
nature, as the following analysis indicates. 


(1) Investment of money. The payment of cash or its 
equivalent by an employee to a contributory plan 
clearly satisfies the “investment” requirement in 
that the consideration paid is “specific, tangible and 
definable.’ 


(2) In a common enterprise. The opinion in Daniel 
suggests that a plan will satisfy the common 
enterprise requirement where the interests of 
employees therein are “separable” and possess 
“substantially the characteristics of a security.” 





3This is not to say that a person’s “investment,” in 
order to meet the definition of an investment 
contract, must always take the form of cash. Goods 
and services may also be sufficient in some 
instances. 99 S. Ct. 797, n. 12. 


IRC §§411(a)(1) and 411(c)(2)(B). 


See, e.g., the recent case of Tanuggi v. Grolier Inc., 
471 F. Supp. 1209 (S.D.N.Y. 1979). The question 
presented in that case was whether the securities 
laws applied to interests in a voluntary, shared 
contribution, defined benefit plan. The particular 
plan featured a mandatory contribution component 
and a voluntary contribution component. The Court 
found no security present with respect to the 
mandatory contribution component. It did not, 
however, reach the question of whether interests in 
the voluntary component constituted a security, 
inasmuch as the plaintiff's contributions did not 
exceed the mandatory level. 
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With regard to the separability aspect, it appears the 
Court believed that where there is an investment 
contract, it is possible to segregate the non- 
investment (or employment) portion of a person’s 
total compensation package from the investment (or 
pension) portion. In contributory plans, the amount 
set aside for investment purposes can be readily 
identified by examining the contributions made by 
each individual participant. A record of such 
contributions is always available in defined 
contribution plans because such plans maintain 
individual accounts for participants. And it also 
should be present in defined benefit plans, by virtue 
of the requirement that, in order to qualify for 
favorable tax treatment,’ such plans must return to 
nonvested employees who cease being participants 
accrued benefits based upon the employee's 
contributions. Thus, in both defined contribution 
and defined benefit plans, there is, in effect, a 
separate account maintained for each participant to 
the extent of such person's contributions to the plan. 
Accordingly, the investment aspects of an 
employee’s compensation package are segregated 
under both types of plans. 


(3) With an expectation of profits. An employee who 
voluntarily contributes his own funds to a pension or 
profit-sharing plan can expect that in return for his 
contributions the plan will generate earnings 
through the efforts of the plan managers that will 
result in his receiving pension or similar benefits 
that will exceed his total contributions. In terms of 
economic realities, the excess of benefits over 
contributions, to the extent they are dependent on 
earnings by the plan, may be deemed a profit which 
the employee fully expects to receive as a result of 
his payments to the plan. By deciding to participate 
in the plan voluntarily, the employee implicitly has 
made an investment decision to the effect that his 
contributions will achieve investment results that 
will be equal to or superior to those he could obtain 
from investing his funds elsewhere. Accordingly, 
from the employee's standpoint, there would appear 
to be an “expectation of profits” in the investment 
contract sense. 


The foregoing analysis clearly appears to be valid 
when applied to a defined contribution plan, for 
the level of benefits under such a plan is directly 
related to the plan’s investment success. Further 
analysis, however, is necessary for defined benefit 
plans.*° 


In Daniel, the Court indicated there was no 
“axpectation of profits” with respect to the defined 
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benefit plan at issue in that case because (1) the 
plan did not depend substantially on earnings to 
meet its benefit obligations, since it could rely on 
increased employer contributions to cover any 
shortfalls in earnings, and (2) the vesting 
requirements for the plan were so substantial that an 
employee’s participation in the plan’s earnings 
depended more on his own efforts to meet the 
vesting requirements than it did on the plan actually 
generating the earnings.°© The Court’s statements 
can be interpreted to suggest that unless a defined 
benefit plan has a substantial dependency on 
earnings, as well as vesting requirements that are 
not excessively difficult to satisfy, there may be no 
expectation of profits in the investment contract 
sense. 


Several points should be kept in mind with respect to 
the Court's statements. First, they were made inthe 





5699 S. Ct. 797-798. 


57The Supreme Court appeared to believe otherwise, 
as indicated by its statement that “plan usually can 
count on increased employer contributions, over 
which the plan itself has no control, to cover 
shortfalls in earnings.” 99 S. Ct. 798. 


mr. 


°°Of course, benefits accrued by participants up to 
the date the level of benefits is revised would be 
payable on the basis of the schedule of benefits in 
effect until then. 


©The Pension Benefit Guaranty Corporation 
(“PBGC”) was created by ERISA to provide some 
assurance that the benefits promised to vested 
participants in employee benefit plans would, in 
fact, be paid. Pursuant to ERISA, every single- 
employer defined benefit plan must meet certain 
minimum funding standards and pay annual 
premiums to the insurance fund maintained by the 
PBGC. The PBGC guarantees a portion of the defined 
benefit in the event the employer terminates the 
plan. The extent of PBGC coverage is set forth in 29 
U.S.C. 1301-1381. 


®*!Daniel was denied his pension because, although 
he had over 22 years of service as ateamster, he had 
suffered an involuntary break-in-service of 
approximately four months midway through his 
career. Thus, the years prior to the break-in-service 
could not be used to satisfy the requirement of 20 
years of “continuous” service. 
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context of an involuntary, noncontributory defined 
benefit plan, in which employees neither invested 
any funds of their own nor had any investment 
choice to make. The situation is materially different 
in voluntary, contributory plans, where employees 
clearly make investment decisions by deciding to 
invest their funds in such plans rather than in other 
investment media. An employee who participates in 
such a plan implicitly does so because he expects 
the plan to generate earnings that will be sufficient to 
provide him with a return on his investment, in the 
form of certain promised benefits, that will be equal 
to or superior to other investment alternatives 
available to him. 


Second, many, if not most, defined benefit plans 
substantially depend on earnings to pay the benefits 
promised by them.®%’ Quite often, inthe case of multi- 
employer plans, a shortfall in earnings (and thus a 
shortfall in assets to pay benefits) results not in 
increased employer contributions, as the Court 
suggested is usually the case, but in a revision 
downward of the level of benefits to be paid.* Or, in 
some instances, the plan itself may be terminated 
and benefits may be paid only to the extent that the 
Pension Benefit Guaranty Corporation® is able to do 
so within its prescribed limitations. The fact that a 
plan may reduce its level of benefits or terminate 
altogether in the event earnings are insufficient to 
pay benefits underscores the dependency which 
many plans have on such earnings. 


Third, vesting requirements under ERISA (which 
was not applicable to Daniel) are much less strict 
than the requirement of 20 years continuous service 
with which Daniel had to comply.®! Because the 
ERISA requirements are substantially less difficult to 
satisfy than the vesting provision in Daniel, the staff 
takes the position that the ERISA requirements 
would not be a barrier to finding an investment 
contract present. 


On the basis of all of the foregoing, the staff is of the 
view that where a plan is both voluntary and 
contributory, regardless of whether it is defined 
contribution or defined benefit in nature, a 
participant generally would have an expectation of 
profits from it in the investment contract sense. 


(4) From the efforts of others. Any earnings 
generated by a plan would, of course, result from the © 
efforts of the plan managers. Thus, the requirement 
of an investment contract that there be reliance on 
the efforts of others to produce profits would seem to 
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be satisfied in the context of a voluntary, 
contributory plan. 


As a result of the foregoing analysis, the staff 
believes that the interests of employees in voluntary, 
contributory, corporate pension and profit-sharing 
plans are securities within the meaning of Section 
2(1) of the 1933 Act. Moreover, as indicated in Part 
Ill of this release, such securities are deemed to be 
offered and sold to employees within the meaning of 
Section 2(3) of the Act. Accordingly, they are subject 
to both the registration and antifraud requirements 
of the Act. But, as indicated in the discussion of 
Section 3(a)(2) in Part IV of the release, such 
securities generally would be required to be 
registered only where the plan invests in employer 
securities an amount greater than that contributed 
to the plan by the employer. 


3. Keogh Plans 


Keogh plans (also known as “H.R. 10 plans”) are tax- 
deferred retirement plans established by self- 
employed individuals® for the benefit of themselves 
and their employees. They were authorized by 
Congress in 1962 to permit such individuals to 





6An individual who is an “employee” within the 
meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 may establish a Keogh plan. 


®3The Self-Employed Individuals Tax Retirement Act 
of 1962, Pub. L. 87-792 (1962). 


“The tax advantages to a self-empioyed person in 
establishing a Keogh Plan are essentially twofold: A 
deduction can be taken for at least a part of his 
contributions to the plan and the income earned on 
his contributions is not taxed until it is distributed. 


Senate Report No. 91-184 (1969), at 27-28, and 
House Report No. 91-1382 (1970), at 44. Although 
Section 3(a)(2) may not be available, the intrastate 
offering exemption (see Part IV) often can be relied 
upon for the offer and sale of interests in collective 
funding vehicles maintained for Keogh plans. 
However, if the funds in that vehicle are commingled 
with those from exempt qualified plans sold to non- 
residents, the two offerings would be integrated, 
and the intrastate exemption would not be available. 
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share some of the favorable tax benefits® which 
prior thereto were available only in connection with 
certain corporate plans. 


There are two types of securities that may be issued 
in connection with Keogh plans: (1) interests in 
collective funding vehicles arising from investments 
made by the plans, and (2) interests of employee 
participants in the plan themselves. 


With respect to the interests of Keogh plans in 
collective funding vehicles, these clearly are 
securities, often in the form of investment contracts. 
There is an investment of money by the plan in a 
common enterprise (the funding vehicle) with the 
expectation that the managers of the funding vehicle 
will generate earnings on that investment. 


Congress gave implicit recognition to the fact that 
interests in collective funding vehicles maintained 
for Keogh plans are securities when it amended 
Section 3(a)(2) of the 1933 Act in 1970. In both the 
Senate and House reports relating to the 1970 
Amendments, it was indicated that such interests 
were not being exempted under Section 3(a)(2) 
“because of their fairly complex nature as an equity 
investment and because of the likelihood that they 
could be sold to self-employed persons, 
unsophisticated in the securities field.” Clearly, the 
reference to such interests in the reports (and in 
Section 3(a)(2) as well) was based on the belief that 
they are securities. As explained in Part IV of this 
release, however, the Commission possesses 
authority under Section 3(a)(2) to exempt interests 
or participations issued in connection with Keogh 
plans from the registration requirements of the 1933 
Act. 


The interests of covered employees in Keogh plans 
also appear to be securities. Although many such 
plans involve only one individual, a significant 
number cover more than one person (as would 
occur, for example, where a law partnership 
institutes a plan in which all employees can 
participate). Using the analysis already described 
with respect. to corporate plans, the staff is of the 
view that voluntary contributions by participants to 
such plans would create securities in the form of 
investment contracts. 


Although the interests of participants in voluntary, 
contributory Keogh plans are deemed to be 
securities, the staff has not required the separate 
registration of such interests. Most plans can rely on 
an exemption from registration for the offer and sale 
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of employee interests.® For those relatively few 
plans that do not have a readily available exemption, 
the staff, as a matter of administrative discretion, will 
not require such interests to be registered. The 
antifraud provisions of the 1933 Act, however, would 
continue to apply to the offer and sale of such 
interests to employees. 


4. IRAs and Simplified Employee Pension Plans 


IRAs (or “Individual Retirement Accounts”) are a 
relatively new form of tax deductible retirement 
savings created by ERISA in 1974. They are intended 
to allow employees who are not covered under a 
corporate or Keogh plan to obtain tax benefits similar 
to those provided under such plans.®’ 


Although IRAs commonly are established by 
individuals, they also may be sponsored by 
employers and unions for their employees and 
members, respectively. In an effort to encourage the 
establishment of employer-sponsored IRAs, the 
Revenue Act of 1978 introduced the concept of 
“Simplified Employee Pensions”.®? Simplified 
pensions have been characterized as plans with a 
minimum of paper work and red tape,” and, in this 
context, the Revenue Act provides for simplified 
employer reports to the IRS and to employees.”! For 


the purposes of this discussion, IRAs and Simplified 
Employee Pensions will be considered the same. 


The applicability of the federal securities laws to 
IRAs was specifically considered by Congress at the 
time ERISA was pending congressional approval. In 
that regard, the conference report on ERISA stated: 


The conferees intend that this legislation with 
respect to individual retirement accounts is not 
to limit in any way the application of the federal 
securities laws to individual retirement 
accounts or the application to them of the laws 
relating to common trusts or investment funds 
maintained by any institution. As a result, the 
Securities and Exchange Commission will have 
the authority to act on the issues arising with 
respect to individual retirement accounts 
independently of this legislation.’ 


The status of IRAs under the securities laws was 
further commented upon by the Senate 
Subcommittee on Securities of the Committee on 
Banking, Housing and Urban Affairs in a study 
conducted in 1975. The Subcommittee expressed 
the belief that “IRAs and collective investment funds 
for IRAs clearly are not exempt from registration 
under. . .the Securities Act of 1933.”’? While the 
question of whether or not an exemption would be 
available would depend on the facts and 
circumstances of each case, it is clear that IRAs 
which involve the placement of an individual’s funds 
in the hands of another person with reliance on that 





66See Part IV of this release for a discussion of some 
exemptions available to plans. 


*7For example, an employee can claim a tax 
deduction for contributions to an IRA of the lesser of 
15% of earned income or $1,500, and he will 
generally not be taxed on the amounts held in the 
IRA until they are distributed. In addition to the tax 
benefits, the ERISA requirements for certain 
employer-sponsored IRAs relating to reporting 
obligations, fiduciary standards, and prohibitions 
against self-dealing are generally less burdensome 
than those which apply to corporate plans. 


Pub. L 95-600 (November 6, 1978). 


Under a simplified pension plan, the deduction 
limit for employee contributions to IRAs is increased 
to $7,500 or 15% of compensation, whichever is 
less. And, to the extent that an employer's 
contributions to IRAs for its employees are less than 
the usual limits on deductible IRA contributions, the 
employees are permitted to make up the difference 
through deductible contributions to the IRA, 
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provided such persons are not active participants in 
a qualified plan for that year. 


Hearings before the Subcommittee on Private 
Pension Plans and Employee Fringe Benefits on S. 
3140, S. 3193 95th Cong., 2d Sess. (1978), at 11. 


Staff of Joint Committee on Taxation, 96th Cong., 
lst Sess. General Explanation of the Revenue Act of 
1978, H.R. 13511, Pub. L. 95-600, at 97. 


72 Joint Explanatory Statement of the Committee of 
Conference, H.R. 93-1280 (1974), 338. 


?3The Securities Activities of Commercial Banks, 
Study Outline of The Subcommittee on Securities of 
the Committee on Banking, Housing and Urban 
Affairs, 94th Cong., 1st Sess. (1975), at 204. In this 
regard, it should be noted that the exemption 
provided by Section 3(a)(2) of the Act clearly does 
not apply to IRAs because they are authorized by 
Section 408 of the Internal Revenue Code, not 
Sections 401 or 404, as is necessary under 3(a)(2). 
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person to produce profits are securities which are 
subject to the registration and antifraud 
requirements of the 1933 Act. 


Many IRAs involve a direct investment by an 
individual in an exempt security (such as one issued 
by a bank)” or in a medium that is not considered to 
be a security (such as a traditional fixed annuity). In 
neither instance would registration be necessary, 
and only inthe former would the antifraud provisions 
be applicable. 


Beyond the foregoing are two other situations in 
which the registration of IRAs is considered 
unnecessary. The first of these involves IRAs which 
are funded solely by specific mutual fund shares 
that are registered under the 1933 Act. The staff has 
stated that, so long as these shares are offered 
pursuant to current prospectuses which contain 
appropriate disclosure of the IRAs to which they may 
be offered, no separate registration of the IRAs is 
necessary.’”° 


The second situation involves so-called master trust 
or prototype plan arrangements” which are used to 
market IRAs and Keogh plans. Where these types of 
trusts or arrangements exist, the sponsoring 
organization usually limits its own involvement to 
establishing the plan and/or setting up a separate 
account for each individual participant. The 


commingling of account assets is generally 
prohibited and, for the most part, complete 
investment discretion is vested in each account 
holder. Participants usually are afforded several 
investment alternatives, such as savings accounts or 
other bank instruments, insurance products or the 
like. The sponsor generally limits its role to that of a 
custodian and does not render any investment 
advice. 


An argument often made is that interests in these 
types of plans do not constitute securities within the 
meaning of Section 2(1). The theory underlying this 
view is that each individual relies on his own efforts 
to earn a profit in his account, rather than on the 
efforts of others, and therefore one of the key 
elements of an investment contract is missing.’’ 
Although in practice this theory does not apply 
where an IRA or Keogh plan is funded through the 
use of a pooled investment medium, it has more 
validity where the sponsor acts as a mere custodian 
for a participant’s separate account (the assets of 
which are not commingled) and the participant 
retains complete investment power or control over 
his account. Recognizing that the existence of an 
investment contract in such circumstances may be 
open to question, the staff generally has taken a no- 
action position regarding the registration of such 
interests.’® 





Section 3(a)(2) exempts, among other things, “any 
security issued or guaranteed by any bank.” 


Letter re Investment Company Institute available 
October 21, 1974, where the Commission's Division 
of Corporation Finance also took the same position 
with respect to accounts and plans created under 
Section 403(b) of the Internal Revenue Code as 
deferred compensation arrangements for 
employees of public school systems and charitable 
organizations. In addition, it was indicated in the 
same letter that the Division of Investment 
Management would not recommend any 
enforcement action to the Commission with respect 
to the creation of such plans without registration 
under the Investment Company Act of 1940 (“1940 
Act”) [15 U.S.C. 80a, et seq.], provided no custodian 
or trustee could exercise investment discretion with 
respect to the plans. 


76The term “master plan” refers to a standardized 
form of plan with related form of trust or custodial 
agreement, administered by the sponsoring 
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organization for the purpose of providing plan 
benefits on a standardized basis. 


The term “prototype plan” refers to a standardized 
form of plan with or without a related form of trust or 
custodial agreement, which is made available by the 
sponsoring organization for use without change by 
employers who wish to adopt such plan and which 
will not be administered by the sponsoring 
organization which makes such form available. 


CCH Pension Plan Guide para. 32,000. 


7See, e.g., letter re Security National Bank dated 
November 26, 1975. 


’8The staff's no-action position involving master trust 
prototype plan arrangements extends to both IRA 
and Keogh plans having substantially the same 
characteristics as those described in the text. See, 
e.g., letters re A.G. Edwards & Sons, Inc. dated June 
15, 1978 and The National Bank of Georgia dated 
November 4, 1976. 
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5. Miscellaneous Plans 


In addition to the plans already mentioned, there are 
four types of employee benefit plans that merit a 
separate discussion, either because they involve 
issues of special interest or because they are 
somewhat unique. 


a. Stock Purchase Plans 


Stock purchase plans permit employees to purchase 
stock of their employer through payroll deductions 
or otherwise.’”? The stock may be acquired either 
directly from the employer or in open market 
purchases effected by the plan. Clearly, the stockis a 
security, and where it is supplied by the employer or 
an affiliate for purchase by employees under the 
plan registration is necessary absent an exemption. 
Where the stock is obtained through open market 
purchases, registration may not be required, as 
indicated in Part III of this release. 


The only significant question presented by stock 
purchase plans under Section 2(1) of the 1933 Actis 
whether the interests of participants therein are 
securities. In Release No. 33-4790 (July 13, 1965) 
[30 FR 9059], the Commission indicated that 
employee interests in stock purchase plans which 
acquire the employer's stock in the open market 
might be securities where there are substantial 
differences between the manner of acquiring stock 
under the plan and the manner of acquiring it in 
ordinary brokerage transactions. Some of the 
variations which might be considered substantial, 





Plans which possess the essential characteristics 
of a stock purchase plan will be treated as such 
under the 1933 Act, even though they may not be 
labeled as “stock purchase plans.” The substance of 
a plan, rather than the name assigned to it, is the 
determining factor with respect to the application of 
the 1933 Act. 


8Section 3(a)(2) exempts, among other things, any 
security “issued...by the United States...” 


8!1An annuity contract is one which provides an 
income for a specified period of time, such as a 
number of years or for life. 


82S.E.C. v. Variable Annuity Life Insurance Co., 359 
U.S. 65, 79 S. Ct. 618 (1959), and S.E.C. v. United 
Benefit Life Insurance Co.,387, U.S. 202, 87 S. Ct. 
1557 (1967). 
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according to the release, are (1) limitations on the 
rights of employees to withdraw from the plan or to 
withdraw securities held in custody, (2) the granting 
of management discretion to someone other than 
the individual participants, (3) the accumulation of 
sums by the plan manager for material periods of 
time before investment, (4) the payment of special 
fees or charges, such as a front-end load, and (5) the 
diminution of the employee's rights or privileges as a 
shareholder. 


The staff continues to believe that the presence of 
some or all of the foregoing factors in a stock 
purchase plan may create a separate security in the 
form of a participation interest. The reason is that 
such factors tend to place the employee ina position 
where he is relying on the plan managers to maintain 
or protect his investment. Accordingly, where such 
participation interests are deemed to be securities, 
they would be subject to the registration and 
antifraud provisions of the 1933 Act upon their offer 
or sale. 


b. Bond Purchase Plans 


Bond purchase plans are authorized under Section 
405 of the Internal Revenue Code. They permit 
employers to purchase a special series of United 
States bonds for the benefit of employees or their 
beneficiaries. Although the bonds are securities, 
they are exempt from the registration requirements 
of the 1933 Act by virtue of Section 3(a)(2) thereof.®° 
Similarly, the interests of employees in such plans 
are not required by the staff to be registered, 
because of the nature of the bonds underlying them 
and the congressional policy to encourage the 
establishment of these plans. 


c. Annuity Plans 


Section 403(b) of the Internal Revenue Code permits 
public school systems and charitable organizations 
to enter into deferred compensation arrangements 
with their employees that are funded through the 
purchase of annuity contracts®! or mutual fund 
shares for the covered employees. Variable annuity 
contracts are securities® as are mutual fund shares, 
and both are therefore subject to the registration and 
antifraud provisions of the 1933 Act. Whether the 
interests of employees in these plans also are 
securities in all instances is problematical. 


Participation interests in Section 403(b) plans that 


are both voluntary and contributory on the part of 
participating employees would appear to be 
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securities, for the reasons already discussed under 
the section entitled “Voluntary, Contributory Plans.” 
As a matter of administrative practice, however, the 
staff does not require such interests to be registered. 
The antifraud provisions, however, would be 
applicable to the offer and sale of such interests 


d. Stock Bonus Plans 


Stock bonus plans are plans under which an 
employer awards shares of its stock to covered 
employees at no direct cost to the employees. These 
plans can take various forms, such as Employee 
Stock Ownership Plans (“ESOPs”), Tax Reduction 
Act Stock Ownership Plans (“TRASOPs”),®? stock 
appreciation right plans (“SARs”), and other 
variations as well. 


While the stock awarded to employees under the 
above types of plans is a security, the staff generally 
has not required it to be registered. The basis for this 
position generally has been that there is no “sale” in 
the 1933 Act sense to employees, since such 
persons do not individually bargain to contribute 
cash or other tangible or definable consideration to 
such plans.* It also is justified by the fact that 
registration would serve little purpose in the context 
of a bonus plan, since employees in almost all 
instances would decide to participate if given the 
opportunity. Similarly, the interests of employees in 
bonus plans have not been subjected to registration. 


B. Interests of Plans in Collective Investment Media 





83Many TRASOPs permit employees to purchase 
stock of the employer at a price equal to half its 
market value. See Part Ill of this release for 
discussion of the application of the 1933 Acttosuch 
purchases. 


*The staff's position generally is applicable only in 
the context of bonus plans which are made available 
to a relatively broad class of employees. With respect 
to stock awarded to, or acquired by, employees 
pursuant to individual employment arrangements, 
the staff generally has concluded that such 
arrangements involve separately bargained 
consideration, and that a sale of the stock has 
occurred. 


®Collective investment vehicles also are generally 
considered to be “investment companies” subject to 
the requirements of the 1940 Act. 


99 S. Ct. 796. 
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The contributions made to employee benefit plans 
frequently are invested in pools of assets managed 
by other entities. These pools of assets may take the 
form, for example, of bank collective trust funds or 
insurance company separate accounts. Inthe staff's 
view, the participation interests of plans in these 
collective investment vehicles are securities, 
generally in the form of investment contracts.® That 
is, they involve an investment of money (the assets of 
the investing plan) in a common enterprise (the 
fund) with an expectation of profits (the earnings 
generated by the fund) from the efforts of others (the 
fund managers). In effect, plans which invest in such 
funds choose “to give up a specific consideration in 
return for a separable financial interest with the 
characteristics of a security.”®* Support for the fact 
that these interests are securities can be found in 
Section 3(a)(2) of the 1933 Act, which provides a 
specific exemption from registration for them if 
certain specified conditions are met. Clearly, there 
would be no need to provide such an exemption 
unless the interests were securities. 


The real issue, then, with respect to interests in 
collective investment media is not whether they are 
securities, but whether they are exempt from 
registration by virtue of Section 3(a)(2) or some 
other exemption. The general exemptions that might 
be available are discussed separately in Part IV of 
this release. 


lll. THE TERM “SALE” AND OTHER FACTORS 
AFFECTING REGISTRATION 


It already has been stated that the application of the 
registration and antifraud provisions of the 1933 Act 
depends on there being a “sale” or an “offer” of a 
security. Section 2(3) of the 1933 Act defines these 
terms as follows: 


The term “sale” or “sell” shall include every 
contract of sale or disposition of a securities or 
interest in a security, for value. The term “offer 
to sell,” “offer for sale,” or “offer” shall include 
every attempt or offer to dispose of, or 
solicitation of an offer to buy, a security or 
interest in a security, for value. . . 


The key elements in the foregoing definition from the 
standpoint of employee benefit plans are the words 
“value” and “solicitation of an offer to buy,” for 
without one or both the 1933 Act is inapplicable. 
Each of these terms is discussed in the following 
sections. 
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A. What Constitutes “Value” 


While the term “value” is not defined in the 1933 Act, 
the staff generally has taken the position that it 
includes all ordinary forms of consideration, suchas 
cash, property, services, or the surrender of a legal 
right. There are two specific situations involving the 
term “value” that warrant a separate discussion. 
These are dealt with in the sections which follow. 


1. Conversions of Existing Plans 


For various reasons, a company may decide to 
convert its pension or profit-sharing plan into an 
ESOP or other type of plan. When such a conversion 
occurs, all of the assets of the old plan are 
| transferred to a trust established under the new new 
plan.®” In terms of the application of the 1933 Act, 
the question arises whether the exchange of 
interests in the former plan for interests in the new 
plan constitutes “value” within the meaning of 
Section 2(3). 


The staff's response to this question is that although 
“value” in the traditional sense may be present inthe 
exchange, no useful purpose is served by applying 
the Act's registration provisions where employees 
have no investment decision to make with respect to 
the proposed conversion.® Accordingly, the staff has 
indicated that it will not recommend any 
enforcement action concerning registration if the 


conversion will occur without giving employees any 
choice in the matter®? and, likewise, has declined to 
issue a no-action letter where the situation is 
otherwise.% Because the staff's position on the 
conversion of existing plans is clear-cut, it will 
decline to respond to any future requests on the 
subject. 


2. Investment Elections Under Noncontributory 
Plans 


The application of Section 2(3) also becomes an 
issue in the context of noncontributory plans which 
provide employees with the opportunity to make 
various investment elections. For example, a plan 
may permit an employee to invest his share of the 
employer's contribution in various investment 
media (including company stock),*! or to accept 
cash and defer a portion of the employer's award in 
the form of company stock,” or to elect cash or stock 
upon a distribution by the plan.?? Because of the 
nature of these elections, which appear to involve 
investment decisions, the staff for some time 
declined to take a no-action position with respect to 
them.” 


As a result of the Daniel decision, which dealt with a 
noncontributory plan, the staff has reconsidered its 
position. It now is of the view that registration should 
not be required with respect to investment 
elections in noncontributory plans. 





87See, e.g., letter re /maginetics, Inc. dated June 22, 
1978, and G.F. Wacker Stores, Inc. dated January 
27, 1976. 


88In this regard, whether or not an employee has a 
choice may depend on the nature of the plan being 
terminated. Many plans which provide for a choice 
do so as a result of requirements of the Pension 
Benefit Guaranty Corporation which, prior to the 
transfer of assets from a defined benefit plan, will 
require that such an election be offered. See, e.g., 
letter re Guaranty Corporation dated July 22, 1976. 


®9See, e.g., letters re Decouper Industries, Inc. dated 
November 20, 1975; CFW Construction Company 
Inc. dated August 20, 1975; Crowley Maritime 
Corporation dated January 27, 1976; G.F. Wacker 
Stores, Inc. dated January 27, 1976; Tracy-Locke 
Company Inc. dated May 18, 1976; and Mayer-Lang- 
Marquis, Inc. dated October 25, 1977. 
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See, e.g., letters re United Cotton Goods Company 
Inc. dated September 29, 1976; Guaranty 
Corporation dated July 22, 1976; Modern 
Merchandising, Inc. dated August 30, 1976; and 
Imaginetics Inc. dated June 22, 1978. 


‘Letter re Hycel, Inc. dated December 2, 1977. 


%Letter re Aluminum Company of America dated 
April 20, 1978. 


Letter re U.S. Trust Corporation dated December 
11, 1978. 


“See, e.g., letter re First Union Inc. available 
December 29, 1971 where, in a noncontributory 
incentive compensation program which featured an 
employee election to invest employer contributions 
in company stock, the staff declined to express a no- 
action position. See also, letters re Piper Industries, 
Inc. available March 6, 1972; and Midlantic Banks, 
Inc. available October 17, 1973. 
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3. The Bifurcated Sale Concept 


In its brief in the Daniel case, the Commission took 
the position that it was possible for some employee 
benefit plan transactions to involve a “sale” for 
purposes of the antifraud, but not the registration, 
provisions of the 1933 Act. The basis for this view 
was the belief that the phrase “unless the context 
otherwise requires,” which precedes the definitional 
portion of the Act, allows in some cases a different 
construction of the term “sale” in the context of the 
Act’s registration provisions than it does in the 
context of the antifraud provisions.% 


The Supreme Court in Daniel did not specifically 
address the merits of the Commission's “bifurcated 
sale” concept.% The staff, however, has revisited this 
issue and concluded that, for purposes of analyzing 
the impact of the 1933 Act on various employee 
benefit plans, it serves no practical purpose to apply 
the term “sale” in a bifurcated manner. Accordingly, 
the term “sale,” when applied to employee benefit 
plans in the future, will be considered to have the 
same meaning for purposes of both the registration 
and antifraud provisions of the Act.%’ 


B. Solicitations of Offers to Buy 


The registration and antifraud provisions of the 1933 
Act apply not only where there has been a disposition 
of a security for value, but also where there has been 
an offer to sell a security or a solicitation of an offer to 





%SEC Amicus Brief, 63-90. 


%I1n a note to its decision, the Court indicated that 
“we express no opinion as to the correct resolution of 
the divergent views on this issue.” 99 S. Ct. 801, n. 
22. 


371n each instance in this release where the staff has 
concluded that registration is not necessary, the 
reader should be careful to note the particular 
ground relied upon. In those instances where 
interests in an employee benefit plan need not be 
registered because there is no sale, the antifraud 
provisions also do not apply. On the other hand, in 
those instances where an employee plan involves 
the sale of a security, the antifraud provisions are, of 
course, applicable even though the staff may be 
taking the position that interests in the plan need not 
be registered. 


%See in this regard Release No. 33-4790. 
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buy the same for value. Insofar as employee benefit 
plans are concerned, the issue of whether the 
employer has made a solicitation of an offer to buy its 
securities arises most frequently in connection with 
employee stock purchase plans. 


1. Stock Purchase Plans 


As previously noted in Part II, a stock purchase plan 
allows an employee to purchase stock of the 
employer through payroll deductions or otherwise. 
The stock may be acquired directly from the 
employer, in which case registration would be 
necessary unless an exemption were available. 
Alternatively, the stock may be acquired in the open 
market through various types of arrangements 
involving payroll deductions. 


The Commission's view as to whether registration by 
the employer will be necessary with respect to open 
market purchases depends on the employer's 
degree of participation in the plan.® If the 
employer's involvement is fairly substantial, it may 
be deemed to be soliciting its employees to buy its 
securities, and registration generally would be 
necessary in such circumstances. On the other 
hand, if the employer's participation is limited to 
ministerial-type functions so that purchases of stock 
under the plan are not significantly different than 
purchases outside the plan in ordinary brokerage 
transactions, registration would not be required. 


In Release No. 33-4790, the Commission specified 
the circumstances under which an employer's 
involvement in a stock purchase plan would be 
considered sufficiently limited so as not to raise a 
registration question. According to the release, the 
employer must not solicit employees to participate 
in the plan (only the broker or other agent of the 
employees may do so). It may, however, perform the 
following functions: 


(1) Announce the existence of the plan; 


(2) Make payroll deductions for the plan at the 
request of employees; 


(3) Make available to the broker or other agent the 
names and addresses of employees in order to 
facilitate communications regarding the plan; 


(4) Address communications to be sent to 
employees by the broker or other agent; 
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(5) Include the broker's communications with other 
announcements by the employer; 


(6) Permit an initial meeting of employees regarding 
the plan to be held at the employer's premises; and 


(7) Limit its expenditures to those involved in 
making payroll deductions and paying the 
reasonable fees and charges of the broker or other 
agent for commissions and bookkeeping and 
custodial expenses. 


In addition to the general caveat in Release No. 33- 
4790 that any deviation from the foregoing 
standards could necessitate registration, the staff 
has stated that the following requirements should be 
complied with in order to avoid any registration 
difficulties: 


(1) The plan should be limited solely to employees”? 
or to persons, such as franchisees! and 
independent sales representatives,!®! who have 
essentially the same degree of access to information 
regarding the company as do its employees; and 


(2) The employer must not make contributions tothe 
plan to defray the cost of the stock! or lend money 





See letter re Buning the Florist, Inc. date May 10, 
1976, in which the staff declined to take a no-action 
position with respect to an issuer’s proposal that 
purchasers of its services be allowed to participate in 
its stock purchase plan without registration. 


1001 etter re Servicemaster Industries, Inc. dated 
January 10, 1979. 


‘11 etter re Baldor Electric Company dated August 8, 
1978. 


‘Letters re Studebaker-Worthington, Inc. dated 
June 13, 1975 and Carlisle Corporation dated April 
15, 1975. An exception to this general principle 
involving TRASOPs is discussed later in this section. 


1031 etters re Texas American Bancshares, Inc. dated 
November 12, 1976 and Atlantic American 
Corporation dated August 1, 1977. 


Letter re Manufacturers Hanover Corporation 
dated March 17, 1978. 


‘Pub. L. 94-12 (1975), §301(d). The Tax Reform Act 


of 1976 [Pub. L. 94-455 (1976), §803] extended the 
TRASOP provisions through 1980. 
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to employees for the purpose of facilitating its 
purchase.'!* This requirement, however, is not 
violated where an employee elects to supplement 
his personal contributions to the plan with his 
portion of profits distributable from the employer's 
profit-sharing plan.!* 


2. TRASOPs 


TRASOPs are a special form of Employee Stock 
Ownership Plan created by the Tax Reduction Act of 
1975.1 From the employee's standpoint, they are a 
combined stock bonus and stock purchase plan. 
That is, employees can receive shares of the 
employer at no cost to them under such a plan, and 
they also may be given the opportunity to purchase 
additional shares of the employer at half the 
prevailing market price. 


Employers derive certain tax benefits by sponsoring 
TRASOPs. They can, for instance, receive up to an 
additional one percent investment tax credit for 
amounts contributed in cash or shares tothe plan. In 
addition, they can become entitled to an extra one- 
half percent investment tax credit to the extent they 
match employee contributions for the purchase of 
company stock under the plan. 


Generally, as pointed out in Release 33-4790, it has 
been the Commission's position that where an 
employer's involvement in a stock purchase plan 
(which a TRASOP partially can be) extends beyond 
the ministerial functions outlined in the preceding 
section, it is deemed to be soliciting an offer to buy 
the securities offered through the plan. In a 
contributory TRASOP, this customary analysis yields 
the result that the shares purchased by employees 
under such a plan must be registered. This is based 
on the theory that the employer's payment of half the 
price of stock purchased by the employees amounts 
to a subsidy that provides such a strong incentive to 
acquire the employer's stock that it is deemed to be a 
“solicitation of an offer to buy” within the meaning of 
Section 2(3). 


There are, however, persuasive reasons for taking 
the position that the registration of shares acquired 
in the open market under TRASOPs is neither 
necessary nor appropriate. First, no practical 
purpose appears to be served by requiring 
registration solely because the employer is paying 
half the purchase price. To hold otherwise creates 
the anomalous situation whereby a company is not 
required to provide a prospectus to employees who 
pay the full market price for stock under a plan which 
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complies with the requirements of Release 33-4790, 
but must furnish a prospectus to employees who pay 
only half the market price under a TRASOP that is 
essentially identical to the 4790 plan. 


Second, the party ultimately subsidizing half of the 
purchase price of shares acquired under a TRASOP 
is not the employer but the federal government. 
Through the device of an investment tax credit 
conditioned upon the employer's participation in a 
TRASOP, the employer's payment of half the cost of 
stock purchased by employees is in effect 
reimbursed by the U.S. Treasury. The congressional 
policy underlying this tax credit to encourage the 
purchase of the employer's stock at half the market 
price is a further reason for not requiring 
registration. 


On the basis of the foregoing reasons, the staff 
henceforth will take the position that shares 
acquired in the open market by employees under a 
TRASOP which otherwise satisfies the requirements 
of Release 33-4790 need not be registered. The 
purchase of such shares would, of course, continue 
to be subject to the antifraud provisions of the 1933 
and 1934 Acts. 


Ill. EXEMPTIONS FROM REGISTRATION 


If an issuer determines that an offer or sale of 
securities will occur in connection with an employee 
benefit plan, it must either register the securities or 
rely upon one of the several exemptions from 
registration contained in the 1933 Act. 





10The exemptions in Sections 3 and 4 donot apply to 
the antifraud provision of the Act. See in this regard 
the introductory phrase to Section 4, as well as 
Section 17(c) of the Act. 


1’T he intrastate offering exemption requires that all 
plan participants and the plan trustee reside in the 
same state as the employer. See letters re Queens 
County Medical Society dated January 7, 1972[plan 
participants], and Continental Investors Life 
Insurance Company dated March 4, 1971 [plan 
trustee]. Also, the exemption may not be relied upon 
if the securities of the employer held by the trustee 
are not eligible for the exemption. Letter re 
Rochester Telephone Corp. dated June 2, 1978. 
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A. Generally Available Exemptions 


Sections 3 and 4 of the Act set forth the various 
exemptions from registration.'!°° Those most likely to 
be available for securities transactions involving 
employee benefit plans are set forth below. 


(1) Section 3(a)(2). This is the only exemption in the 
1933 Act which specifically refers to employee 
benefit plans. Because of its significance, it will 
be discussed in detail later in this section. 


(2) Section 4(2). This provision exempts 
transactions by an issuer not involving any public 
offering. Known as the “private offering” exemption, 
it generally is available if an offering is made to a 
limited number of persons who are sophisticated in 
business matters and have access to the types of 
information that could be obtained through the 
registration process. In connection with the 
exemption provided by Section 4(2), the 
Commission has adopted Rule 146 [17 CFR 
230.146], which provides certainty, in the form of a 
safe harbor, that the exemption is available if all of 
the conditions of the rule are met. 


(3) Section 3(a)(11). This section, which is 
commonly referred to as the “intrastate offering” 
exemption, exempts offerings that are confined to 
residents of the state in which the issuer is organized 
and conducts the bulk of its business.'°’ Rule 147 
[17 CFR 230.147] under the Act provides a safe 
harbor for reliance upon the intrastate offering 
exemption if all of its conditions are satisfied. 


(4) Section 3(b). Under this provision, the 
Commission has the authority to exempt certain 
offerings of securities if it finds that neither the 
public interest nor the protection of investors 
warrants registration “by reason of the small amount 
involved or the limited character of the public 
offering. Pursuant to the authority provided by 
Section 3(b), the Commission has adopted 
Regulation A [17 CFR 230.251 to 230.264], Rule 240 
[17 CFR 230.240], and Rule 242 [17 CFR 230.242], 
all of which may be utilized in connection with 
securities offered pursuant to employee benefit 
plans. Regulation A can be relied upon for offerings 
of up to $1.5 million during a 12 month period. Rule 
240 is available for offerings of up to $100,000 
during a similar period. Rule 242 may be used for 
offerings of up to $2 million of securities in a single 
issue if certain conditions are met. 


B. Section 3(a)(2) 
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Congress amended Section 3(a)(2) in 1970'% to 
exempt securities issued in connection with certain 
employee benefit plans, The relevant provisions of 
Section 3(a)(2) read as follows: 


Section 3. (a) Except as hereinafter expressly 
provided, the provisions of this title shall not 
apply to any of the following classes of 
securities: 


(2) * * * any interest or participation in any 
common trust fund or similar fund maintained 
by a bank exclusively for the collective 
investment and reinvestment of assets 
contributed thereto by such bank in its capacity 
as trustee, executor, administrator, or 
guardian; * * * or any interest or participation in 
a single or collective trust fund maintained by a 
bank or in aseparate account maintained by an 
insurance company which interest or 
participation is issued in connection with (A) a 
stock bonus, pension or profit-sharing plan 
which meets the requirements for qualification 
under section 401 of the Internal Revenue 
Code of 1954, or (B) an annuity plan which 
meets the requirements for the deduction of 
the employer's contribution under section 
404(a)(2) of such Code, other than any plan 
described in clause (A) or (B) of this paragraph 
(i) the contributions under which are held ina 
single trust fund maintained by a bank or ina 
separate account maintained by an insurance 
company for a single employer and under 
which an amount in excess of the employer's 
contribution is allocated to the purchase of 
securities (other than interests or 
participations in the trust or separate account 
itself) issued by the employer or by any 
company directly or indirectly controlling, 
controlled by or under common control with the 
employer or (ii) which covers employees some 





10&’Note 22, supra. The amendments made to section 
3(a)(2) in 1970 hereinafter are cited as the “1970 
Amendments”. 


109$House Report No. 91-1382 (1970) (hereinafter 
“House Report”), at 43, and Senate Report No. 91- 
184 (1969) (hereinafter “Senate Report”) at 27. 


10House Report at 43, and Senate Report at 27. 
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or all of whom are employees within the 
meaning of section 401(c)(1) of such Code. 
The Commission, by rules and regulations or 
order, shall exempt from the provisions of 
section 5 of this title any interest or 
participation issued in connection with a stock 
bonus, pension, profit-sharing, or annuity plan 
which covers employees some or all of whom 
are employees within the meaning of section 
401(c)(1) of the Internal Revenue Code of 
1954, if and to the extent that the Commission 
determines this to be necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of this 
title. For purposes of this paragraph, a security 
issued or guaranteed by a bank shall not 
include any interest or participation in any 
collective trust fund maintained by a bank; and 
the term “bank” means any national bank, or 
any banking institution organized under the 
laws of any State, territory, or the District of 
Columbia, the business of which is 
substantially confined to banking and is 
supervised by the State or territorial banking 
commission or similar official; except that in 
the case of a common trust fund or similar 
fund, or a collective trust fund, the term “bank” 
has the same meaning as in the Investment 
Company Act of 1940. 


1. Definitions 


The lengthy and complex provisions of Section 
3(a)(2) quoted above can best be analyzed by first 
defining the major terms used therein. The meaning 
of those terms is described below. 


(a) Interest or Participation. The beneficial right or 
share which a participant has in a plan, or which a 
plan has in a single trust fund, collective trust fund, 
or separate account. 


(b) Common Trust Fund. A trust fund maintained by 
a bank as an investment vehicle solely for trusts, 
estates or similar entities for which the bank acts ina 
bona fide fiduciary capacity, such as that of trustee, 
executor, administrator or guardian.!°? Such a fund 
may not be used as a vehicle for direct investment by 
members of the public.!*° The staff takes the position 
that the exemption in Section 3(a)(2) of the 1933 Act 
(as well as its counterpart in Section 3(c)(3) of the 
1940 Act) for interests or participations in bank- 
maintained common trust funds was not meant to 
exempt investments by a bank as trustee for 
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employee benefit plans, including Keogh plans.!!! 
Such investments were meant to be exempted by the 
later clause in Section 3(a)(2) dealing with collective 
trust funds for employee benefit plans, provided the 
conditions of that clause are satisfied. 


(c) Collective Trust Fund. A trust fund maintained by 
a bank as an investment vehicle solely for corpurate 
stock bonus, pension, or profit-sharing plans (other 
than Keogh plans) which meet the requirements for 
qualification under Section 401(a) of the Internal 
Revenue Code.!!*? Like a common trust fund, a 





See letters re National Boulevard Bank of Chicago 
dated February 20, 1974 and September 18, 1974 
(reconsideration request) issued by the Division of 
Investment Management. 


'l2House Report at 43, and Senate Report at 27. See 
also letter re Communications Workers of America 
dated December 28, 1979 issued by the Division of 
Investment Management. 


'l3House Report at 43, and Senate Report at 27. 


‘141 etter re Pueblo Bank and Trust Company dated 
December 4, 1979. The same principle applies to 
the commingling of assets of Section 401 plans with 
assets of IRAs. 


15_Letter re Communications Workers of America 
cited in Note 112, supra. 


'16See the definition is this section of the term “single 
employer.” 


Letter re Gibson, Dunn & Crutcher dated March 
18, 1974 issued by the Division of Investment 
Management. 


8The definition used for the term “bank” is the 
one found in Section 2(a)(5) of the 1940 Act. The 
1940 Act definition is applicable because of the 
language used in the last clause of Section 3(a)(2), 
which states that “...in the case of a common trust 
fund or similar fund, or a collective trust fund, the 
term ‘bank’ has the same meaning as in the 
Investment Company Act of 1940.” 


9Letter re First Western Savings Association dated 
September 8, 1975. 


120L etter re Sumitomo Trust and Banking Company, 
Limited dated November 27, 1978. 


'21Section 2(14) of the 1933 Act. 
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collective trust fund may not be used for direct 
investment by members of the public.'!? It should be 
noted that the Section 3(a)(2) exemption for 
interests or participations in collective trust funds 
will not be available to a collective fund which 
commingles the assets of Section 401 qualified 
plans with those of Keogh plans.!"* 


(d) Single Trust Fund. A non-collective trust fund 
(i.e., a fund which is not established at the instance 
of, or by, a financial intermediary for the use of 
separate employers).'!® Under this definition, each 
of the following would be considered a single trust 
fund: (1) a trust fund for employees of a single 
employer;!!® (2) a trust fund for employees of 
employers so closely related as to be regarded as a 
single employer (e.g., a parent and its 
subsidiaries);!!” and (3) a trust fund established and 
controlled by employers and/or a _ union 
representing the employees of such employers. 


(e) Bank. This term includes the following entities 
only: (1) a banking institution organized under the 
laws of the United States, (2) a member bank of the 
Federal Reserve System, (3) any other banking 
institution or trust company, whether incorporated 
or not, doing business under the laws of any State or 
of the United States, a substantial portion of the 
business of which consists of receiving deposits or 
exercising fiduciary powers similar to those 
permitted to national banks under the authority of 
the Comptroller of the Currency and which is 
supervised and examined by a State or federal 
authority having supervision over banks, and which 
is not operated for the purpose of evading the 
provisions of the 1940 Act, and (4) a receiver, 
conservator, or other liquidating agent of any 
institution or firm included in clauses (1), (2) or 
(3).!!8 In connection with the foregoing, neither a 
savings and loan association!'® nor a bank holding 
company will be considered a bank, but a foreign 
bank whose U.S. operations are subject to the 
regulations of domestic banking authorities will be 
so considered. !° 


(f) Separate Account. An account established and 
maintained by an insurance company pursuant to 
the laws of any State or territory of the United States, 
the District of Columbia, or of Canada or any 
province thereof, under which income, gains and 
losses, whether or not realized, from assets allocated 
to such account, are, in accordance with the 
applicable contract, credited to or charged against 
such account without regard to other income, gains, 
or losses of the insurance company.’”! 
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(g) Insurance Company. A company which is 
organized as an insurance company, whose primary 
and predominant business activity is the writing of 
insurance or the reinsuring of risk underwritten by 
insurance companies, and which is subject to 
supervision by the insurance commissioner, or a 
similar official or agency, of a State or territory orthe 
District of Columbia; or any receiver or similiar 
official, or any liquidating agent for such company, 
in his capacity as such.!22 


(h) Plan. The permanent!*? program or arrangement 
under which participating employees will become 
entitled to benefits. The four types of plans which are 
specifically referred to in Section 3(a)(2) are 
described below. The first three must meet the 
requirements for qualification under Section 401(a) 
of the Internal Revenue Code,'** while the fourth 
must satisfy the requirements for the deduction of 
the employer's contribution under Section 404(a)(2) 
of the Code. 


(1) Pension Plan. A plan established and maintained 
by an employer primarily to provide systematically 
for the payment of definitely determinable benefits 
to its employees over a period of years, usually for 
life, after retirement.!*° 


(2) Profit-Sharing Plan. A plan established and 
maintained by an employer to provide for 


participation in its profits by its employees or their 
beneficiaries. !76 


(3) Stock Bonus Plan. A plan established and 
maintained by an employer to provide benefits 
similar to those of a profit-sharing plan, except that 
the contributions by the employer are not 
necessarily dependent upon profits and the benefits 
are distributable in stock of the employer 
company.’ 


(4) Annuity Plan. A pension plan under which 
retirement benefits are provided under annuity or 
insurance contracts without a trust.!28 


(i) Single Employer. An employer and any entity 
controlling, controlled by, or under common control 
with, such employer. This definition represents a 
departure from prior staff interpretations and will be 
discussed in detail later in this section. 


2. Scope of the Exemption 


The 1970 Amendments to Section 3(a)(2) codified 
in part the Commission’s longstanding 
administrative position’? that interests or 
participations issued in connection with employee 
benefit plans need not be registered unless 
employee funds are used to purchase employer 
securities. In the Daniel decision, however, the 





'22Section 2(13) of the 1933 Act. 


231RC Regulation §1.401-1(b)(2) states that for 
purposes of qualification under Section 401(a) of 
the IRC, “the term ‘plan’ implies a permanent as 
distinguished from a temporary program.” The 
regulation goes on to indicate that “the 
abandonment of the plan for any reason other than 
business necessity within a few years after it has 
taken effect will be evidence that the plan from its 
inception was not a bona fide program for the 
exclusive benefit of employees in general.” 


14The availability of the Section 3(a)(2) exemption 
does not depend on the name given toa plan. What is 
important is that the plan meet the requirements for 
qualification under Section 401 of the Internal 
Revenue Code. Thus, plans with names such as 
“incentive compensation plan” [letter re First Union, 
Inc. dated November 29, 1971], “thrift and savings 
plans” [letter re Finnigan Corporation dated April 2, 
1976], and “savings plan for salaried employees” 
[letter re Bell System Savings Plan for Salaried 
Employees dated March 18, 1971], have been 
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considered within the scope of the exemption 
because they satisfied the requirements for 
qualification under Section 401. 


If the pension, profit-sharing, stock bonus, or similar 
plan does not qualify under Section 401, then the 
exemption provided by Section 3(a)(2) would not be 
available. For example, a collective trust fund which 
included assets of Individual Retirement Accounts 
would not be able to rely upon the exemption 
because IRAs fall under Section 408 of the Internal 
Revenue Code, not Section 401. Letter re Gary- 
Wheaton Bank dated October 30, 1975. 


251RC Reg. §1.401-1(b)(1)(i). 

261RC Reg. §1.401-1(b)(1)(ii). 
1271RC Reg. §1.401-1(b)(1)(iii). 
1281RC Reg. §1.404(a)-3(a). 


128Qpinion of the Assistant General Counsel, Note 18 
supra. 
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Supreme Court implied, in dictum, that the Section 
3(a)(2) exemption extends only to the interests or 
participations of plans in certain funding vehicles, 
rather than the interests of employees in the plans 
themselves. !°° 


The legislative history of the 1970 Amendments 
indicates that their original purpose was to alleviate 
a concern expressed by banks and insurance 
companies that there was no clear exemption from 
registration in the 1933 Act for interests in the 
collective funding vehicles maintained by those 
entities for employee benefit plans.'*! While the 
amendments were under consideration, however, 
language was added that reflected the 
Commission's consistent administrative practice of 
not requiring interests in plans to be registered 
except where employee money is used to buy 
securities of the employer.'*? 


The inclusion of the language referred to above, as 
well as a recent decision by a U.S. District Court,!* 
would seem to support the staff's view that the 
implicit purpose of the 1970 Amendments was to 
exempt not only the interests of plans in certain 
investment vehicles, but also the interests of 
participants in the plans themselves. '* This position 
is reasonable when one considers that, from the 


employee’s standpoint, his interest in the plan is 
inseparable from his aliquot share of the plan's 
interest in the funding vehicle. Moreover, there is the 
practical consideration that if Section 3(a)(2) were 
not broadly construed to cover employee interests in 
plans as well as plan interests in funding vehicles, 
many plans would have no exemption from 
registration upon which to rely for the offer and sale 
of interests to employees.'*° Accordingly, the staff 
believes it is appropriate to link both the plan’s 
interest in a funding vehicle and the interests of 
participants in the plan itself for purposes of the 
exemption provided by Section 3(a)(2). 


The staff recognizes that the Supreme Court, in the 
Daniel decision, did not endorse the broad view of 
the 3(a)(2) exemption described above.!*° While the 
statements by the Court are entitled to serious 
consideration, they are dicta and therefore do not 
resolve the issue conclusively. This fact is reflected 
in Chief Justice Burger's concurring opinion, in 
which he stated that “There is no need to deal, inthis 
case, with the scope of this exemption, since it is not 
an issue presented for decision.”'*’ The Chief Justice 
further noted that “the construction of the 1970 
Amendment may be problematical” and “of real 
importance to someone in some future case” and 
that, as a result, he was “reserving any expression of 





130The Court stated in this regard that the 1970 
Amendments to Section 3(a)(2) “recognized only 
that a pension plan had ‘an interest or participation’ 
in the fund in which its assets were held, not that 
prospective beneficiaries of a plan had any interest 
in either the plan’s bank-maintained assets or the 
plan itself.” 99 S. Ct. 799. See also, n. 19 at 99S. Ct. 
799. 


1311M the case of banks, the concern arose because 
the exemption for bank securities previously 
included in Section 3(a)(2) and thought be 
applicable to interests in bank common and 
collective trust funds was determined not to be 
available for such interests. This position was 
codified to some extent in the 1970 Amendments to 
Section 3(a)(2), which added a provision to that 
section stating that “a security issued or guaranteed 
by a bank shall not include any interest or 
participation in any collective trust fund maintained 
by a bank.” Subsequently, insurance companies 
also became concerned that the separate accounts 
maintained by them for investments by Section 401 
corporate plans might involve the issuance of 
securities for which there was no available 
exemption from registration. 
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132See the portion of Section 3(a)(2) which states that 
the exemption does not extend to plans for a single 
employer “under which an amount in excess of the 
employer's contribution is allocated to the purchase 
of securities...issued by the employer or [an affiliate 
thereof]...” 


133 eonard v. Drug Fair (D.C. of D.C., 1979), CCH 
para. 97,144. 


'4The exemption, however, certainly does not 
extend to stock or other securities that may be held 
by a plan. Such securities must find their own 
exemption from registration. See letter re AMF, Inc. 
dated September 29, 1978. 


135This, of course, presumes that such interests are 
securities, a presumption that, as previously stated, 
may be applicable only to voluntary, contributory 
plans. 


136Note 130, supra. 
13799 S. Ct. 802. 
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views” on the scope of the exemption. !** In light of all 
of the foregoing, particularly the negative effects on 
many plans which might flow from a narrow 
construction of Section 3(a)(2), the staff will 
continue to view the exemption as being applicable 
to both interests in funding vehicles and interests in 
plans. 


3. Significant Interpretive Issues 


There are several significant interpretive issues 
under Section 3(a)(2) that have arisen over the 
years. These are discussed in detail in the sections 
which follow. 


a. “Maintained by a Bank” Requirement 


Section 3(a)(2) states in part that it shall be available 
for interests or participations in any “common trust 
fund. . .maintained by a bank” or any “single or 
collective trust fund maintained by -a_ bank,” 
provided certain conditions are met. The word 
“maintained” has been interpreted by the staff to 
mean that the bank must exercise “substantial 
investment responsibility” over the trust fund 
administered by it.!°? Thus, a bank which functions 
ina mere custodial or similar capacity will not satisfy 
the “maintained” requirement.'*° In exercising its 
investment authority over a trust fund, however, a 
bank may hire an investment adviser to assist it, 


although the final decision whether or not to invest 
must be made by the bank.'*! 


The principal question concerning the “maintained” 
requirement is whether it applies to single trust 
funds. The language of the statute, which is the 
starting point in statutory construction,!** suggests 
that such funds must be so maintained. The staff. 
however, has taken the position that the “maintained” 
requirement applies only to common and collective 
trust funds.'*? Thus, interests or participations in a 
single trust fund which does not have a bank as 
trustee will be deemed exempt under Section 
3(a)(2) if all other requirements of the provision are 
satisfied. 


The staff's view that single trust funds need not be 
maintained by a bank is based on its perception of 
the intent of Congress at the time the reference to 
such funds was inserted in Section 3(a)(2). The 
reference was included in 1970 at the request of 
Sperry-Rand Corporation,'*° with the Commission’s 
full support.'*° Sperry-Rand had expressed concern 
that a failure to refer specifically to single trust funds 
in the then-pending amendments to Section 3(a)(2) 
would create a negative inference that interests in 
such funds were required to be registered. Such an 
inference, as previously indicated, would have been 
contrary to the Commission’s consistent position 
over the years that interests in such funds were 
subject to registration only where employee funds 
were invested in securities of the employer.'*’ 





138]q). 


139Letters re Bank of America dated December 8, 
1971 and Sterling National Bank and Trust 
Company of New York dated February 10, 1976. A 
similar view has been adopted by the Division of 
Investment Management with respect to the 
“maintained” requirement of Section 3(c)(11) ofthe 
1940 Act, a provision comparable to Section 3(a)(2) 
insofar as employee benefit plans are concerned. 
See letter re Bank of Delaware dated November 15, 
1972. 


1401 etter re Bank of America dated December 8, 
1971. 


41L etters re First Liberty Real Estate Fund dated 
June 12, 1975 and Sterling National Bank and Trust 
Company of New York dated February 10, 1976. 


099 S. Ct. 795. 


1431 etters re Gilbert Associates dated October 31. 
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1977 and New England Electric System dated April 
5, 1979. 


4Pub. L. No. 91-547 (December 14, 1970). 


45See letter from the General Counsel of Sperry- 
Rand to the Honorable John E. Moss dated 
November 7, 1969. The letter is reproduced at pages 
929-930 of the Hearings on H.R. 11995, S. 2224, 
H.R. 13754, and H.R. 14737 Before the 
Subcommittee on Commerce and Finance of the 
House Committee on Interstate and Foreign 
Commerce, 91st Cong., 1st Sess., pt. 2 (1969). The 
letter to Congressman Moss was preceded by two 
letters from the Assistant Secretary of Sperry-Rand 
to staff members of the Commission dated April 30, 
1969 and May 9, 1969, respectively. 


146Commission minute dated June 18, 1969. 
‘47Opinion of Assistant General Counsel, note 18, 


supra. 
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To eliminate the problem raised by Sperry-Rand, it 
was decided to insert the words “single or” in Section 
3(a)(2) immediately in front of the words “collective 
trust fund maintained by a bank.” In retrospect, this 
method of resolving the issue was somewhat 
inartful, since it created the erroneous impression 
that single trust funds had to be maintained by a 
bank in order for interests therein to be exempt 
under Section 3(a)(2). Certainly, there was no intent 
by Congress to change the Commission's prior 
interpretive position that such funds did not have to 
be maintained by a bank in order to avoid 
registration. This is evident from the Conference 
Report on the subject, which stated that the 
amendment ‘codified a long established 
administrative practice of the Commission by 
making it clear that [the Section 3(a)(2)] exemption 
applied not only to collective trust funds, but also to 
single trust funds.”!*8 


Further support for the validity of the staff's 
interpretation can be found in Section 3(c)(11) of 
the 1940 Act. That section, together with its 
predecessor,!*? was the model upon which the 
provisions in Section 3(a)(2) under discussion were 
based.'*° It excludes from the operation of the 1940 
Act “any employees’ stock bonus, pension or profit- 


sharing trust which meets the requirements for 
qualification under Section 401 of the Internal 
Revenue Code of 1954,” as well as “any collective 
trust fund maintained by a bank consisting solely of 
the assets of such trusts.” Clearly, single trust funds 
are not required to be maintained by a bank under 
Section 3(c)(11). A different view of such funds 
under Section 3(a)(2) would result in an anomaly 
whereby virtually all single trust funds for Section 
401 plans would have to be maintained by a bank 
under the 1933 Act but not under the 1940 Act. Such 
a result would, in the staff's view, be contradictory 
and counter to the apparent intent of Congress. 


b. What Constitutes a “Single Employer” 


The general exemption provided by Section 3(a)(2) 
for interests or participations issued in connection 
with certain employee benefit plans contains two 
exclusions.'*! One relates to interests in Keogh plans 
and will be discussed in the next section. The other 
relates to interests in plans whose contributions are 
held in a single. trust fund or separate account for a 
“single employer” and which permit amounts in 
excess of the employer's contribution’ to be used to 
purchase securities of the employer or its 
affiliates. !°? 





48House Report No. 91-1631 (1970), 31. 


'49T he predecessor of Section 3(c)(11) was Section 
3(c)(13), which had been in existence since the 
inception of the Act in 1940. 


150See Hearing on Amendment No. 438 to S. 1659 
(1967), 1338-1347. 


151The full text of the two exclusions states that the 
Section 3(a)(2) exemption does not apply to 


any plan described in clause (A) or (B) of this 
paragraph (i) the contributions under which are held 
in a single trust fund maintained by a bank or ina 
separate account maintained by an insurance 
company for a single employer and under which an 
amount in excess of the employer’s contribution is 
allocated to the purchase of securities (other than 
interests or participations in the trust or separate 
account itself) issued by the employer or by a 
company directly or indirectly controlling, controlled 
by or under common control with the employer or (ii) 
which covers employees some or all of whom are 
employees within the meaning of Section 401(c)(1) 
of such Code. 
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'2T he reference in the second exclusion to amounts 
in excess of the employer’s contributions simply 
means that employee funds may not be utilized to 
purchase securities of the employer or affiliated 
entities. No tracing of the employer's contributions is 
necessary to satisfy this requirement. It is enough 
simply to demonstrate that the amount invested by 
the plan in employer securities is the same or less 
than the amount contributed by the employer to the 
plan. Moreover, the staff has indicated in a letter 
concerning Eastman Kodak Company dated January 
22, 1976 that an employee may allocate part or all of 
his share of the employer's plan contributions to the 
purchase of employer securities without destroying 
the 3(a)(2) exemption. 


193The second exclusion originally applied to both 
single and collective trust funds maintained by 
banks for such plans. [Pub. L. 91-547 (December 
14, 1970)]. Shortly after its enactment, however, it 
was amended to delete the reference to collective 
trust funds. [Pub. L. 91-567 (December 22, 1970)]. 
This was done in recognition of the fact that such 
funds might unwittingly lose the 3(a)(2) exemption 
simply because they invested some of the fund’s 
assets in securities of one of the covered employers. 
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The purpose of the second exclusion described 
above is to deny the Section 3(a)(2) exemption to 
interests in plans which invest employee 
contributions in securities of the employer or related 
entities. It appears, however, that this purpose has 
been frustrated somewhat by the staff's prior 
interpretation of the term “single employer.” Until 
now, the staff has viewed the term in a literal sense 
and stated that a parent and its subsidiaries are nota 
single employer for purposes of Section 3(a)(2)!% 
The effect of this has been to permit some plans 
covering a parent and its subsidiaries to invest 
employee funds in securities of the parent (or one of 
the subsidiaries) without abrogating the 3(a)(2) 
exemption. This has occurred because the exclusion 
referred to above applies only where a plan both 
covers a single employer and invests employee 
money in employer securities. 





'54See, e.g., letters re Bell Systems available April 16, 
1971, Aluminum Company of America available 
March 14, 1974, Western Gear Corporation available 
July 11, 1975, and Monsanto Co. available 
November 19, 1976. 


S_etter re Public Service Co. of New Mexico dated 
February 8, 1978. 


15¢See, e.g., the following registration statements: 
National Bank of Detroit Trust for Retirement Plans 
(File No. 2-21954), American Security and Trust 
Company Self-Employed Retirement Trusts (2- 
51997), and Wells Fargo Keogh Plan Trusts (2- 
55249). 


1S7Note 151, supra. 


8The 1970 Amendments to Section 3(a)(2) granted 
such authority to the Commission. See Note 22, 
supra. 


'59See Release No. 33-5759 (November 11, 1976) 
relating to the Keogh plan of the firm of Cravath, 
Swaine & Moore. 


1°The Commission’s Division of Investment 
Management has been delegated authority by the 
Commission to issue exemptive orders under 
Section 3(a)(2) where the applications for such 
orders do not involve any issues not previously 
settled by the Commission or raise questions of fact 
or policy indicating that hearing should be held. 
See 17 CFR 200.30-5(b-1)(1) and (2). 
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The staff announced some time ago that it was 
reconsidering its position concerning the single 
employer question.'® It has now concluded that its 
past interpretation of the term was incorrect and 
contrary to the purpose of the exclusion. A parent 
and its subsidiaries are in fact under common 
control and to consider them as separate or 
unrelated employers ignores reality. Accordingly, in 
the future, a parent and its subsidiaries will be 
deemed a single employer for purposes of the 
3(a)(2) exclusion being discussed, as will all entities 
which share a control relationship. It should be 
noted, however, that the staff's revised view of the 
single employer question will be applied on a 
prospective basis only. Therefore, it will not be cited 
with respect to past activities of employers made in 
reliance upon the staff's former interpretation. 


c. Keogh Plans 


As indicated in Part Il of this release, interests or 
participations issued in connection with Keogh 
plans generally are deemed to be securities which 
are subject to the registration and antifraud 
provisions of the 1933 Act. Although the intrastate 
exemption frequently is relied upon for the offer and 
sale of such interests, registration has been 
necessary in some instances.!°° 


Section 3(a)(2) specifically excludes Keogh plan 
interests from the general exemption provided by 
the section '°’ but does provide the Commission with 
the authority to exempt such interests from 
registration where it is “necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes [of the 1933 Act]’ to 
do so. This power was granted to the Commission in 
1970'** but was not used until November 1976,'° 
when an exemptive order under Section 3(a)(2) was 
issued for interests issued in connection with a 
Keogh plan for a law firm. Since that time, the 
Commission has issued over 50 exemptive orders!© 
in response to applications submitted by various law 
firms, accounting firms, and a medical clinic. 


Almost all applications for exemptive orders under 
Section 3(a)(2) granted by the Commission have 
contained the following representations: 


(1) The plan is comparable to corporate plans and 
would be exempt under Section 3(a)(2) if the 
applicant were organized in corporate, rather than 
partnership, form; 
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(2) The plan is designed specifically for the 
applicant and therefore is not a uniform prototype 
designed for mass marketing by a financial 
institution to numerous unrelated self-employed 
persons; 


(3) The plan is administered by the employer, whois 
subject to the fiduciary and disclosure requirements 
of ERISA, thereby assuring that the interests of 
participants are protected by the provisions of 
ERISA; and 


(4) The applicant has the resources and the financial 
expertise to protect its interests and those of the plan 
participants adequately. 


Because the applications for exemptive orders 
under Section 3(a)(2) currently being received are 
essentially identical, the Commission's Division of 
Investment Management is drafting a proposed 
exemptive rule that may eliminate the need for 
granting exemptive orders in the future. It is 
anticipated that the proposed rule will be published 
for comment during 1980. 


d. Plans Funded by Certain Insurance Contracts 


A relatively new development in the pension and 
profit-sharing plan area is the funding of such plans 
through the issuance by insurance companies of so- 


called “guaranteed investment contracts.” 
Generally, these fixed annuity contracts are sold to 
trustees of plans or corporate employers 
establishing plans, and they are written in the form of 
group annuity contracts for contract periods ranging 
from three years to beyond twenty years. The trustee 
Or corporate employer makes contributions, in 
either a single sum or on a periodic basis, which 
contributions are held as part of the general assets or 
general account of the insurance company. These 
contracts generally provide for guaranteed interest 
and annuity purchase rates, both of which may be 
subject to change after a specified period, 
commonly three to five years. Some contracts 





161See in this regard, Release No. 33-6051 (April 5, 
1979) (44 FR 21626). 


'62L etter to American Council of Life Insurance re 
Guaranteed Investment Contracts dated March 18, 
1977. The letter specifically indicates that to the 
extent guaranteed investment contracts are 
securities they would be subject to the antifraud 
provisions of the 1933 Act. 
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provide for the payment of interest (or dividends in 
the case of mutual companies) in excess of the 
guaranteed amount based upon an investment year 
method of interest allocation. The contracts also 
provide for or permit the optional purchase of 
annuities generally at the time a retiree’s annuity is 
desired. 


Certain guaranteed investment contracts appear to 
be securities. They are not exempt from registration 
under Section 3(a)(2) of the 1933 Act because they 
are funded by insurance company general accounts, 
which are not referred to in that section. (Only 
separate accounts are mentioned.) They also are not 
exempt under Section 3(a)(8) of the Act in those 
instances where the issuing insurance company 
either fails to assume a meaningful mortality risk 
under the contract or allows the purchaser to bear a 
significant investment risk.'* 


Notwithstanding the above, the Division of 
Investment Management has indicated that it will 
not recommend any enforcement action if the offer 
and sale of guaranteed investment contracts to 
pension and profit-sharing plans is not registered, 
provided certain specified conditions are met.'® The 
conditions are: 


(1) Each contract must be issued in connection with 
a pension or profit-sharing plan which (a) covers not 
less than 15 persons, or (b) involves annual 
contributions in excess of $10,000, or (c) is 
established by a corporate employer with a net worth 
of at least $100,000 on the last day of its fiscal year 
preceding the day the contract becomes effective; 


(2) Each prospective contractholder must be 
provided with an offer by the issuer (which also 
should be contained in any printed sales literature 
used) to provide upon request financial statements 
and other material information; and 


(3) Advertising describing or offering such contracts 
must be directed solely to employers who may 
establish tax-qualified corporate plans or to trustees 
of such plans. 


In addition to the foregoing, a more recent 
development has been the formation of multiple- 
employer trusts by insurance companies that are 
funded, respectively, by fixed or variable annuity 
contracts, or combination contracts providing both 
fixed and variable annuity alternatives. The 
formation of a trust for the offering of such contracts 
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to unrelated employers appears to be necessary to 
satisfy state insurance requirements. Moreover, 
because of the economies of scale involved, it has 
the advantages of permitting reduced group annuity 
rates and limiting the expenditures for complying 
with ERISA recordkeeping and reporting 
requirements. 


The Division of Investment Management has 
indicated that it will not recommend enforcement 
action to the Commission if multiple-employer trust 
arrangements of the type described above are 
marketed without registration of participations inthe 
trusts under the Securities Act of 1933 or 
registration of the trusts under the Investment 
Company Act of 1940. A number of facts and 
representations were important in reaching the no- 
action position.'®? Specifically: 


(1) Participants in the group annuity contract would 
tender consideration directly to the insurance 
company, and would receive annuity payments 
directly from the insurance company; 


(2) The insurance company would perform all 
marketing, administrative and investment functions 
involved in funding the group annuity contracts, and 
any financial claim which the participants would 
have under the contracts would be against the 
insurance company itself; 


(3) The insurance company would name the trustee 
of each trust, and reserve the right to remove them 
and name successor trustees; 





'63Letter re Equitable Life Assurance Society of the 
United States available July 9, 1979 issued by the 
Division of Investment Management. 


1641 etter re Modern Merchandising, Inc. dated March 
24, 1977. 


165Some of the available exemptions under Section 4 
are those provided, respectively, by Section 4(1) for 
open market purchases from persons who are not 
underwriters, Section “4(1-1/2)” for purchases from 
affiliates in private transactions, and Section 4(2) for 
purchases from the employer in private 
transactions. For more information concerning the 
so-called Section “4(1-1/2)” exemption, see Note, 
infra. 


166See Section 10(b) of the 1934 Act and Rule 10b-5 
thereunder. 
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(4) The sole responsibility of the trustee would be to 
serve as group annuity contract holder, andthetrust 
would not have any financial interest in the group 
annuity contract. 


In such circumstances, where the multiple- 
employer trust is passive, compliance with the 
federal securities laws would be unnecessary. 


V. SECURITIES TRANSACTIONS BY PLANS 


In addition to issuing participation interests and 
fostering stock purchases by employees, either of 
which may be subject to the registration and 
antifraud provisions of the 1933 Act depending on 
the circumstances, a plan may engage in various 
other transactions involving the purchase, sale or 
distribution of securities. These are briefly 
discussed in the sections which follow. 


A. Acquisitions of Employer Stock 


Many plans invest part or all of their assets in stock or 
other securities of the employer. There are three 
primary sources that a plan can draw upon to 
acquire employer securities: the employer, affiliates 
of the employer, and persons selling their securities in 
the open market. Generally, no matter from whom 
the securities are obtained, registration will not be 
necessary with respect to the acquisition transaction 
by the plan. The reasons for this result will vary, 
depending on the manner of acquisition. For 
instance, there may be no sale involved (as in the 
case of a contribution of stock or cash to the plan by 
the employer),'“ or one of the several exemptions 
from registration provided by Section 4 of the Act 
may be available.!®© 


Although the transaction in which a plan acquires 
employer securities need not be registered, the 
same would not necessarily be true with respect to 
the offer, sale or distribution of those securities to 
plan participants. These latter transactions are 
separate and distinct from the acquisition 
transaction and therefore must either be registered 
or exempt from registration. Further, the plan trustee 
should take into consideration, when purchasing 
stock of the employer in the open market, the 
application of the antifraud provisions of the 1934 
Act! to such purchases. 


B Sales of Employer Stock 


A plan may from time-to-time offer or sell the 
securities of the employer held by it. If the plan is 
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considered an affiliate’®”’ of the employer, any such 
offers or sales, whether to plan participants or to 
persons not associated with the company, would be 
subject to the registration and antifraud provisions 
of the 1933 Act!® in the same manner as if the 
employer were engaging in the transaction. Thus, 
even if the securities to be sold were acquired onthe 
open market, registration would be necessary under 
such circumstances, absent an available 
exemption.'!© 


C. Distributions of Employer Stock to Plan 
Participants 


The distribution, or actual delivery, of employer 
stock by a plan to individual participants is not 
deemed to be a registerable event. Of course, if the 
plan were to offer or sell such stock to participants 
prior to actual delivery, registration would be 
necessary unless an exemption were available. 


D. Transactions in Non-Employer Securities 


In conducting its operations, a plan may buy or sell 
securities of issuers other than the employer. 
Purchases of such securities by the plan ordinarily 
would not create any 1933 Act consequences,!”° 
since the compliance provisions of the Act are 
directed at sellers of securities, not at buyers. Sales 
of such securities would, of course, have to be made 


in reliance upon an exemption unless they were 
registered. The most common exemption relied 
upon for sales is that provided by Section 4(1) of the 
Act for persons who are not issuers, underwriters!”! 
or dealers. Rule 144 [17 CFR 230.144]'”* under the 
1933 Act provides a safe harbor from registration for 
persons who wish to rely upon the Section 4(1) 
exemption for resales of restricted securities,'”’ 
provided all of its conditions are met. 


Plan trustees who intend to acquire significant 
amounts of the equity securities of an issuer 
(including the employer) should bear in mind the 
potential applicability of Sections 13(d), 16(a), and 
16(b) of the 1934 Act. Section 13(d) requires 
beneficial owners of more than five percent of aclass 
of equity securities registered under Section 12 of 
the 1934 Act!” to report their ownership, as well as 
any further acquisitions, to the issuer, to any stock 
exchange on which the securities are traded, and to 
the Commission. Sections 16(a) and 16(b) apply to 
beneficial owners of more than 10% of a class of 
equity securities registered under Section 12.'” 
Section 16(a) requires an initial report of a person’s 
holdings and subsequent reports of any changes in 
such holdings. Section 16(b) permits an issuer to 
recover any profits realized by persons subject to 
that section on purchases and sales of the issuer’s 
securities that occur within a period of less than six 
months. 





167$ee Note 9, supra. for a definition of the term 
“affiliate.” 


6&The antifraud provisions of Section 10(b) of the 
1934 Act and Rule 10b-5 thereunder also would 
apply to any such offers or sales. 


1691 etter re General Motors Corp. dated May 10, 
1972. 


17°T he antifraud provisions of the 1934 Act, however, 
would apply to all such purchases. 


The term “underwriter” is broadly defined in 
Section 2(11) of the 1933 Act and includes persons 
who acquire securities ‘‘with a view 
to*** distribution.” 


172Rule 144 essentially states that a person shall not 
be deemed an underwriter of the securities he is 
selling if all of the conditions of the rule are satisfied. 
These conditions may be summarized as follows: (1) 
there must be current public information available 
about the issuer of the securities; (2) the securities 
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must have been held by the seller for at least two 
years; (3) the amount of securities sold cannot 
exceed certain specified volume limitations; (4) the 
securities must be sold either in a _ broker’s 
transaction or in a transaction with a market-maker; 
and (5) a notice of sale on Form 144 must be filed 
with the Commission if certain specified amounts of 
securities are to be sold during a three-month 
period. 


'73See Note 180, infra for a description of the term 
“restricted securities.” 


1744 class of equity securities is subject to 
registration under Section 12 if it is either listed ona 
national securities exchange [Section 12(b)] or if, at 
the end of the issuer’s fiscal year, it is held of record 
by more than 500 persons and the issuer has assets 
exceeding $1,000,000 [Section 12(g)]. 


15Officers and directors of issuers whose securities 


are registered under Section 12 also are subject to 
the requirements of Sections 16(a) and 16(b). 
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VI. RESALES BY PLAN PARTICIPANTS 


A matter of major concern to participants in a 
pension or profit-sharing plan is the tradeability of 
securities received by them under the plan. That is, 
can the securities be freely resold without 
restrictions or not? The next two sections will attempt 
to resolve the uncertainty that may exist regarding 
this issue. 


A. Registered Plans 





\76See Part VII for a discussion of the various forms 
that can be used under the 1933 Act for the 
registration of securities offered and sold by plans. 


'77S$ee Note 172, supra for a brief description of Rule 
144. 


‘7819 making such private sales, the affiliates 
presumably would rely onthe so-called “Section 4(1- 
1/2)" exemption. This is a hybrid exemption not 
specifically provided for in the 1933 Act but clearly 
within its intended purpose. The exemption 
basically would permit affiliates to make private 
sales of securities held by them so long as some of 
the established criteria for sales under both Section 
4(1) and Section 4(2) of the Act are satisfied. For a 
detailed discussion of the “Section 4(1-1/2)” 
exemption, see The Section ‘4(1-1/2)” 
Phenomenon: Private Resales of “Restricted 
Securities”, a Report to the Committee on Federai 
Regulation of Securities of the ABA from the Study 
Group on Section “4(1-1/2)” of the Subcommittee 
on 1933 Act—General, dated April 30, 1979. The 
report is reproduced in The Business Lawyer (July 
1979), at 1961. 


179See Part VII for a discussion of the Form S-16 
reoffer prospectus. 


1809S ee in this regard paragraph (d) of Rule 144, which 
states that the holding period requirement of the rule 
applies only to restricted securities. The term 
“restricted securities” is defined in paragraph (a)(3) 
of the rule and basically includes securities acquired 
in nonpublic offerings. Securities acquired in 
registered offerings clearly are not deemed to be 
restricted securities because such offerings are 
public in nature, not nonpublic. 


'81See in this regard Release No. 33-5750 (October 8, 
1976) [41 FR 45632]. 
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Many plans register the securities offered and sold 
by them on Form S-8 or some other appropriate 
registration form under the 1933 Act.'”© Generally, 
such securities are freely tradeable upon 
distribution to participants, unless the person 
acquiring the securities is an affiliate of the issuer. 
Thus, participants in a registered plan who do not 
have a control relationship with the issuer may resell 
the shares or other securities acquired by them 
under the plan without any restrictions. 


Affiliates are in a somewhat different position 
because their control relationship with the issuer 
subjects them to the same disabilities regarding 
registration that would attach to the issuer if it tried 
to sell the securities. Such persons may resell their 
shares publicly either pursuant to an effective 
registration statement or pursuant to Rule 144!” 
under the 1933 Act. Affiliates also may resell the 
securities in a private transaction,!”* provided it is 
understood that the purchaser is acquiring 
restricted securities which are subject to the same 
limitations on resale that applied to the seller. 


Registration of plan securities for resale by affiliates 
is relatively easy to accomplish in most cases, since 
a Form S-16 reoffer prospectus usually can be used 
for this purpose.'”? With respect to Rule 144, it 


should be noted that the two-year holding period 
requirement of the rule does not apply to securities 
acquired under a registered plan.!®° Thus, some or 
all of the securities ordinarily could be resold by 


affiliates under the 
acquisition. 


rule immediately upon 


B. Unregistered Plans 


Other than the one exception noted below, which is 
based upon an administrative position of the staff, 
unregistered securities distributed to participants 
under an employee benefit plan may not be freely 
resold. Thus, such securities, whether held by 
affiliates or non-affiliates, must either be registered 
or sold in reliance upon an exemption, such as that 
provided by Section 4(1) of the Act. Perhaps the 
most practical means for relying upon Section 4(1) 
is to resell the securities pursuant to Rule 144, 
which, as previously noted, requires that the 
securities be held a minimum of two years prior to 
resale. 


The exception’® to the general rule mentioned 
above applies to shares or other securities received 
by non-affiliates from a plan under the following 
conditions: (1) the issuer of the securities is subject 


Volume 19, No. 7, February 19, 1980 





to the periodic reporting requirements of Section 13 
or 15(d) of the 1934 Act, (2) the stock being 
distributed is actively traded inthe open market; and 
(3) the number of shares being distributed is 
relatively small in relation to the number of shares of 
that class issued and outstanding. 


The above conditions are designed to provide some 
assurance that there is adequate information 
available to the public concerning the issuer of the 
distributed securities and that resales of such 
securities will not have a measurable impact on the 
trading market. Thus, where the conditions are 
satisfied, unregistered securities received by non- 
affiliates may be resold immediately without any 
restrictions. Affiliates, of course, would continue to 
be subject to registration, in the absence of an 
available exemption. 


Vil. METHODS OF REGISTRATION 


Many plans are structured so that registration under 
the 1933 Act is not required. Where registration is 
necessary, an appropriate form for this purpose 
must be selected and all applicable requirements 
must be complied with. A brief discussion of the 
available forms and their requirements follows. 


A. Form S-8 


The principal form used to register securities issued 
in connection with employee benefit plans is Form S- 
8. The form is designed primarily to provide 
information to employees concerning the plan'® and 
the securities'® offered pursuant to it. Some 
information concerning the employer,'® including 
audited financial statements, also is required to be 
disclosed by the form. This information, however, is 
not as extensive as that required by many other 
registration forms, on the theory that employees are 
more familiar with their company than most other 
investors. 


The form may be used by any issuer which has been 
subject, at the time of filing, to the periodic reporting 
requirements of Section 13 or 15(d) of the 1934 Act 
for at least the prior 90 days and has filed all reports 
required during the preceding 12 months or such 
shorter period that it was subject to those 
requirements. !® 


The availability of Form S-8 is conditioned on its 
being used to offer securities to “employees” of the 
issuer and its parents and subsidiaries pursuant toa 
“plan.”'8& Independent contractors and other 
persons who do not have a formal employment 
relationship with the employer or its parent or 
subsidiaries!®’ are not considered to be “employees” 





18&2The information concerning the plan would 
include: (1) eligibility requirements for employees; 
(2) contributions to be made by the employer and 
employees; (3) withdrawal provisions; (4) 
administration of the plan; (5) investments by the 
plan; and (6) brokerage placement practices. Also, if 
interests in the plan are registered, audited state- 
ments of the financial condition of the plan and the 
income and changes in equity of the plan for each of 
the latest two fiscal years, must be included. 


183The information regarding the securities being 
registered would include the title of the class andthe 
rights attendant to those securities. These rights 
would include: (1) dividend rights; (2) voting rights; 
(3) liquidation rights; (4) pre-emptive rights; (5) 
conversion rights; (6) redemption provisions; (7) 
sinking fund provisions, and (8) liability to further 
calls or to assessment by the issuer. 


1&The information concerning the employer would, 
in addition to audited financial statements of the 
type required to be set forth in its annual report to 
security holders, include: (1) a summary of 
operations for each of the preceding five fiscal years; 
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(2) market prices of the employer's securities; (3) 
the employer's dividend policy; (4) certain 
significant developments in the last three years; (5) 
the employer's business and management; and (6) a 
list of the employer's parents. All of this information 
can be incorporated by reference from the 
employer's annual report, which must be furnished 
to employee participants. 


'8General Instruction A to Form S-8 also states that 
an issuer which is subject to Section 15(d) of the 
1934 Act and wishes to use Form S-8 must furnish to 
its security holders, prior to the date of the 
effectiveness of the S-8, an annual report for its last 
fiscal year containing substantially all of the 
information required by Rule 14a-3 [17 CFR 
240.14a-3] under the 1934 Act. 


186See General Instruction A to Form S-8. 


187E mployees of “sister” companies of an issuer (i.e., 
companies whose shares are paired for trading 
purposes with shares of the issuer) also may be 
offered securities pursuant to an S-8. See letter re 
the L.E. Myers Co. dated May 5, 1978. 
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for purposes of the form.!® In addition, a “plan” will 
not be deemed to exist where only one or a few 
persons are covered or the incidents of a plan (such 
as a formal plan document) are not present.'® 


In recent months, the staff has been exploring 
various possibilities for reducing the time and 
expense involved in registering securities on Form S- 
8. In this regard, the Commission recently invited 
public comment on various proposals concerning 
the form.!% One of these proposals would permit new 
filings on S-8 to become effective automatically on 
the twentieth after receipt, without review or other 
action by the Commission or its staff. In addition, the 





188See, e.g., letter re Piedmont Management 
Company, Inc. dated March 22, 1977. The form 
cannot be used for sales to non-employees because 
such persons presumably do not possess the 
inherent knowledge of the issuer gained from 
employment that justifies the abbreviated 
disclosure requirements of the form. 


'89See, e.g., letter re United States Surgical Corp. 
dated August 16, 1976, in which the staff indicated 
that Form S-8 was not available for the registration of 
securities to be issued to employees pursuant to 
certain options which did not relate to any specific 
employee benefit plan of the issuer. 


199Release No. 33-6151 (November 19, 1979) [44 FR 
67671]. In addition to the proposals described in 
this section, Release 33-6151 also invited 
comments on the following items: (1) amendments 
to Form S-8 that would conform plan disclosure and 
description requirements to similar requirements 
under ERISA; (2) amendments to Form S-8 to allow 
updating to be accomplished by means of filings or 
other documents or reports made pursuant to 
ERISA; and (3) the adoption of one or more new 
forms that would be less difficult to comply with than 
Form S-8. 


‘The consent would permit the 10-K financial 
statements and the accountant’s opinion 
concerning them to be used in connection with 
filings (such as those on Form S-8) under the 1933 
Act. 


192Specific descriptions of each of these other forms 
may be found in the Code of Federal Regulations, as 
follows: Form S-1 [17 CFR 239.11], FormS-7[17CFR 
239.26], Form S-16 [17 CFR 239.27] and Form S-18 
[17 CFR 239.28]. 
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proposal would allow amendments to previously 
filed Form S-8 registration statements to become 
effective automatically on the date of filing, without 
any waiting period. It is believed that this proposal, if 
adopted, would permit issuers to make offerings on 
Form S-8 on a more timely basis than inthe past and 
would allow the staff to reallocate the resources 
which it formerly devoted to reviewing filings on the 
form. 


Another proposal of a more far-reaching nature 
would amend Form S-8 to resemble Form S-16 in 
both its disclosure and operational aspects. Form S- 
16 is an abbreviated registration form which 
provides a limited amount of information about the 
issuer and the offering. It does, however, incorporate 
by reference certain past and future reports required 
to be filed by the issuer under Section 13 or 15(d) 
under the 1934 Act. The assumption underlying 
Form S-16 is that the information in the 1934 Act 
reports is widely available and sufficiently detailed to 
satisfy the disclosure requirements of the 1933 Act. 


The use of a Form S-16 registration format for 
employee benefit plans could result in significant 
cost savings to issuers. For instance, the expense of 
preparing such a filing would be minimized because 
of the limited disclosures involved. And, like all S-16 
registration statements, there would be no need to 
amend the prospectus annually to update it, 
provided the accountant for the issuer filed an 
appropriate consent in the issuer’s annual report on 
Form 10-K [17 CFR 249.310].'*! Thus, in almost all 
cases, the initial filing on the revised Form S-8 would 
be the only one required for the plan, thereby 
eliminating the expense now involved in preparing 
and filing annual post-effective amendments to 
such forms. 


It should be noted that final action on the foregoing 
proposals has yet to be taken by the Commission. It 
is anticipated, however, that they will be reviewed by 
the Commission during 1980 and that a decision as 
to their final status will be made at that time. 


B. Other Forms 


For those issuers who are unable to satisfy the 
requirements for the use of Form S-8, there are 
several other forms!” that may be available to 
register securities offered under a plan: 


(1) Form S-1. This is the Commission's general 
registration form which is available to all issuers for 
which no other form is authorized or prescribed. It 
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contains detailed disclosure requirements 
regarding the organization and business of the 
issuer, aS well as extensive financial statement 
requirements. 


(2) Form S-18. This form can be used for an offering 
of up to $5 million in securities for cash. Its 
availability is limited, however, to U.S. or Canadian 
corporations who are not subject to the periodic 
reporting requirements of the 1934 Act and who 





'8The other requirements are: (1) the issuer must 
have, or propose to have its principal business 
operations in the country in which it is incorporated; 
and (2) the issuer must not be: (a) an investment 
company; (b) an insurance company exempt from 
Section 12 of the 1934 Act; (c) a majority owned 
subsidiary of an issuer which does not meet the 
requirements for the use of the form; (d) offering 
limited partnership interests; or (e) engaging or 
proposing to engage in significant mining operations 
or oil and gas related operations which exceed the 
criteria for exemption specified in Rule 3-18(k) [17 
CFR 210.3-18(k)] of Regulation S-X. 


14Among other things, the issuer must have had net 
income of at least $250,000 for three of the last four 
fiscal years (including the most recent fiscal year) 
and been subject to, and filed, all reports and 
materials required by, Sections 13, 14 and 15(d) of 
the 1934 Act for at least 36 months preceding the 
filing onthe form. The other requirements for the use 
of the form can be found in General Instruction A to 
the form, which is reproduced in CCH para. 7,190. 


15The issuer, among other things, must have stock 
held by non-affiliates with a market value of $50 
million or more. All of the requirements for the use of 
the form are specified in General Instruction A 
thereof, which is reproduced in CCH para. 7,291. 


196Rule 144 is not the exclusive means for resales 
without registration, as indicated in paragraph (j) of 
the rule. It appears, however, that insofar as affiliates 
are concerned, brokerage firms ordinarily would 
decline to execute an unregistered resale 
transaction of a public nature by such persons 
outside the rule. 


1971f Form S-16 cannot be used, Form S-1 would then 
become the proper form for resale purposes. 


198See in this regard, General Instruction E to Form S- 
8. The staff has indicated that a limited number of 
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meet certain other standards.'%? The disclosure 
requirements of Form S-18 are considerably less 
difficult to comply with than those of Form S-1. 


(3) Form S-7. The availability of this form is 
restricted to established companies who satisfy 
certain specified criteria.'% The disclosure 
requirements of the form are somewhat abbreviated 
in comparison to those of Form S-1. 


(4) Form S-16. This form is available only to issuers 
which qualify for the use of Form S-7 and meet 
certain other requirements! for its use in 
connection with primary offerings. As previously 
noted, the disclosure requirements of this form are 
minimal, with heavy reliance placed on the issuer’s 
continuing disclosures under the 1934 Act. 


Although any of the above forms are available to 
issuers who qualify for their use, the staff takes the 
position that when they are used in connection with 
primary offerings by employee benefit plans, they 
must contain all of the information regarding plans 
which Form S-8 would otherwise require. Thus, the 
disclosures regarding the plan would be the same, 
no matter which registration form were used. 


C. Form S-16 Reoffer Prospectus 


Affiliates who acquire securities under a plan may 
not, as previously indicated, freely resell such - 
securities because of their control relationship tothe 
issuer. As a practical matter, these persons must 
either register the securities for resale or rely upon 
Rule 144!% if they wish to sell the securities in a 
public transaction. 


Affiliates who wish to register their securities for 
resale may do so on Form S-16, provided the issuer 
meets the qualifications for the use of the form and 
the affiliates have a present intention to sell their 
securities within the next 16 months.'%” S-16, as 
stated earlier, is a simplified registration form which 
consists of little more than the names of the selling 
security holders, the amount of securities being 
sold, and the terms of their distribution. 


If the securities held by the affiliate are covered by a 
Form S-8 registration statement, the use of Form S- 
16 for resale is a relatively simple matter. A reoffer 
prospectus on that form can be filed as part of the S- 
&,'% and no separate registration fee is required in 
such circumstances. The amount of securities that 
can be included in the S-16 reoffer prospectus, 
however, is limited to the quantities that can be sold 
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under Rule 144, unless the issuer independently 
meets the qualifications for the use of the form. In 
the latter circumstance, there is no limitation on the 
amount of securities that can be included in the S-16 
for resale. 


For the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16551/February 1, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-80- 1) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER EXTENDING TIME PERIOD FOR 
COMMISSION ACTION ON PROPOSED RULE 
CHANGE 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on January 14, 1980, a 
proposed rule change under Rule 19b-4 that would 
revise the rules of the Exchange which relate to the 
procedures used by the CBOE in disciplining 
members and associated persons. Among other 
things, the proposal would replace the CBOE 
Business Conduct Committee with two committees 
elected annually by the membership; impose a clear 
and convincing evidence standard on CBOE 
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securities issued by a plan prior to registration may 
be included in the S-8 filing solely for resale on the 
Form S-16 reoffer prospectus. Letter re Colonial 
Bancorp, Inc. dated October 17, 1977. The amount 
that can be so included is limited to 10 percent of the 
total number of shares issuable under all plans 
registered by the employer on Form S-8. Letter re 
Microdyne Corp. dated July 3, 1978. 
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disciplinary proceedings; authorize the awarding of 
attorneys fees to members in certain situations and 
require that a review of CBOE disciplinary 
proceedings be conducted by the Appeals 
Committee, rather than the Board of Directors. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 4, 1980. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 45 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-1. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


The Commission has determined that it is necessary 
and appropriate to provide additional time for 
Commission consideration of the proposed rule 
change in that the proposed rule change would 
effect a major modification of the CBOE’s 
disciplinary procedures. The Commission believes 
that additional time is necessary to carefully 
consider whether the proposals will adversely 
impact on CBOE’s ability to effectively carry out its 
responsibilities under the Securities Exchange Act 
of 1934. Accordingly, the Commission, pursuant to 
Section 19(b)(2) of the Act, hereby extends until 90 
days from the date of publication of notice of filing of 
the proposed rule change, the time period within 
which the Commission must either approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16552/February 4, 1980 


Notice is given of the following companies’ 
applications to withdraw their common stocks from 
listing and registration on the American Stock 
Exchange, Inc.: CARNATION COMPANY ($2 Par 
Value), BALDOR ELECTRIC COMPANY ($.10 Par 
Value) and AVX CORPORATION ($1 Par Value). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16553/February 4, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-79-11 


The Philadelphia Stock Exchange, Inc. (“PHLX”) 
submitted on January 24, 1980, a proposed rule 
change under Rule 19b-4 of the Securities and 
Exchange Act (“Act”) which would rescind By-Law 
Sections 18-15 and 18-21 which provide for 
summary disciplinary proceedings and prohibit 
representation by counsel at PHLX disciplinary 
proceedings, respectively, and would amend By-Law 
Section 18-14, to provide that in responding to 
disciplinary charges, a member has the right to be 
represented by counsel. PHLX has not enforced 
Sections 18-15 and 18-21 since December 1975, on 
the ground that they are inconsistent with the due 
process notions embodied in Sections 6(b)(7) and 
6(d) of the Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 4, 1980: In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
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date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PHLX-79-11. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 16554/February 1, 1980 


Administrative Proceedings 

File No. 3-5868 

In the Matter of 

ROGER KENNETH KNOX 

(8-21374) 

ORDER INSTITUTING PUBLIC ADMINISTRATIVE 


PROCEEDINGS AND FINDINGS AND ORDER 
IMPOSING REMEDIAL SANCTIONS 


In anticipation of these proceedings, Roger Kenneth 
Knox (hereinafter “Knox”) who is represented to be 
in Form BD (the application for registration as a 
broker-dealer), a one-third shareholder of 
Covington-Knox, Inc. (hereinafter “CKI”), a broker- 
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dealer securities firm registered with the 
Commission pursuant to Section 15(b) of the 
Securities Exchange Act of 1934 (File No. 8-21374), 
has submitted, solely for the purpose of these 
proceedings, an Offer of Settlement which the 
Commission has determined to accept. Without 
admitting or denying the findings herein, Knox 
consents to the findings and remedial sanctions set 
forth below. 


Accordingly, IT IS ORDERED that public 
administrative proceedings pursuant to Section 
15(b) of the Securities Exchange Act of 1934 be, and 
hereby are, instituted. 


Pursuant to the administrative proceedings and the 
Offer of Settlement, the Commission finds that Knox 
was convicted in November, 1979, of a felony 
involving the purchase and sale of securities and 
arising out of the conduct of a business as a 
broker/dealer and that he was given a probated 
sentence; that Knox is permanently enjoined by 
order of the United States District Court for the 
Southern District of Texas from violating Section 
17(a) of the Securities Act of 1933 and Section 10(b) 
of the Securities Exchange Act of 1934 and Rule 
10b-5 of thereunder; that Knox willfully violated and 
willfully aided, abetted and procured the violation by 
others of Section 17(a) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder as alleged in the 
Commission's complaint, dated October 5, 1978, in 
SEC v. Harwell, et al. (Docket No. 78-1916, S.D. 
Texas) and that Knox willfully caused false and 
misleading statements with respect to material facts 
to be made in CKI’s application for registration as a 
broker/dealer and reports required to be filed with 
the Commission under the Exchange Act and failed 
to disclose material facts required to be stated 
therein, including the financial interest in CKI of 
another person. 


In view of the foregoing, it is appropriate and in the 
public interest to accept the Offer of Settlement and 
impose the sanction consented to therein. 


Accordingly, IT |S ORDERED that Knox be, and 
hereby is,.-barred from association with any broker or 
dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16555/February 5, 1980 


Orders have been issued granting the following 
companies’ applications to withdraw their common 
stocks from listing and registration on the American 
Stock Exchange, Inc.: NAPCO INDUSTRIES, INC. 
(Par Value $1), HI-SSHEAR INDUSTRIES, INC. (Par 
Value $.20) and VULCAN, INC. (No Par Value). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16556/February 5, 1980 


In the Matter of 
MARCEL H. ARONHEIM, ET AL. 


The Commission announced that public 
administrative proceedings have been ordered 
under the Securities Exchange Act of 1934 
(“Exchange Act”) against Marcel H. Aronheim 
(“‘Aronheim’) of Forest Hills, New York and James 
Scibelli of Merrick, New York. 


The proceedings are based on allegations by the 
Commission's staff that Aronheim and Scibelli 
willfully violated Section 17(a) of the Securities Act of 
1933 and Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder in that they opened an 
options account with a registered broker dealer 
without revealing their interests in the account, 
depositing the required margin funds or covering a 
deficit balance resulting from transactions they 
effected in the account. 


A hearing will be scheduled in order to take evidence 
of the staffs allegations and to afford the 
respondents an opportunity to offer any defenses. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16557/February 5, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, 
INCORPORATED 


File No. SR-MSE-79-21 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on November 16, 1979, a proposed rule 
change under Rule 19b-4. On January 24, 1980, the 
MSE submitted Amendment No. 1 to the proposed 
rule change. 


As amended, the proposal would delete from the 
Rules and Practices for Trading on the MSE the 
requirement that specialists match at least one side 
of the primary market quotation for each stock in 
which they are registered as specialists. In addition, 
the proposal would delete from the MSE Rules 
current Article XX, Rule 34, pertaining to the MSE 
Agency Execution System (“MAX”), and would 
substitute a new Rule 34 governing the MSE 
Guaranteed Execution System (the “BEST System”). 
The BEST System would require MSE specialists to 
guarantee execution, according to a prescribed 
formula, of all agency market and limit orders of 
between 100 and 399 shares for dually traded 
securities in the MSE specialist system. Specifically, 
market orders entered into the system would be 
filled at the best consolidated quote system bid ona 
sell order, or the best consolidated quote system 
offer on a buy order. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 11, 1980. In order to assist the 
Commission to determine whether to approve the 
propose rule change or institute proceedings to 
determine whether the proposed rule change would 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal! Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-MSE- 79-21. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
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Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16558/February 6, 1980 


Admin. Proc. File No. 3-5001 
In the Matter of 


PAUL H. BRUMLEY, ESQ. 
215 South Main Street 
Dallas, Texas 


NOTICE OF PERMANENT DISQUALIFICATION 
FROM APPEARANCE OR PRACTICE BEFORE THE 
COMMISSION 


On April 6, 1976, the Commission entered an order, 
pursuant to Rule 2(e)(3)(i) of its Rules of Practice, 
temporarily suspending Paul H. Brumley, an 
attorney, from appearing or practicing before the 
Commission. The order was based on a permanent 
injunction entered by consent against Mr. Brumley 
in Securities and Exchange Commission v. Tex-A- 
Chief, Inc., et al., Civil Action File No. 3-75-1478-D 
(N.D. Tex.). 


On February 3, 1976, the district court permanently 
enjoined Mr. Brumley from violating Sections 5(a), 
5(c), and 17(a) of the Securities Act of 1933 and 
Section 10(b) and Rule 10b-5 thereunder of the 
Securities Exchange Act of 1934. Mr. Brumley 
consented to the entry of the judgment without 
admitting or denying the allegations of the 
Commission's complaint. 
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Rule 2(e)(3)(ii) of the Commission’s Rules of 
Practice provides that any person temporarily 
suspended in accordance with paragraph (i) of that 
rule may, within 30 days after service upon him of 
the order of temporary suspension, petition the 
Commission to lift such suspension, but that if no 
petition has been received by the Commission within 
30 days after such service, the suspension shall 
become permanent. Mr. Brumley was duly notified 
of this provision. The 30-day period expired and no 
petition to lift the suspension was ever received by 
the Commission. And by letter dated November 30, 
1979, Mr. Brumley confirmed that he had been 
served with the Commission’s order of temporary 
suspension. 


Accordingly, notice is hereby given that the 
temporary suspension of Paul H. Brumley has 
become permanent and that Mr. Brumley is, 
therefore, disqualified from appearing or practicing 
before the Commission. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16559/February 7, 1980 


In the Matter of 


OLDE & COMPANY, INC. 
RICHARD G. HAWKS 
RONDO J. ZIEGLER 


(File No. 8-16752) 


The Securities and Exchange Commission 
(Commission) has ordered public administrative 
proceedings under the Securities Exchange Act of 
1934 (Exchange Act) against Olde & Company, Inc. 
(Olde), a Detroit, Michigan headquartered 
registered broker-dealer; Richard G. Hawks 
(Hawks), a registered securities representative in 
Olde’s St. Charles, Illinois office; and Rondo J. Ziegler 
(Ziegler) a former registered securities 
representative with Olde & Co. 


The Order for Proceedings (Order) alleges that 
during the period from April, 1975 to in or about 
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March, 1978, Olde and Hawks wilfully violated and 
wilfully aided and abetted violations of Section 17(a) 
of the Securities Act of 1933 (Securities Act) and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in connection with the sale of securities 
in the form of options on common stock. 


The Order also alleges that during the period from 
August, 1974 to in or about April, 1979, Olde and 
Ziegler wilfully violated and wilfully aided and 
abetted violations of Section 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in connection with the offer and 
sale of securities in the form of options on common 
stock. 


The Order additionally alleges that during the period 
from approximately August, 1974 until April, 1979, 
Olde failed reasonably to supervise Hawks and 
Ziegler with a view toward preventing violations of 
the Securities Act, Exchange Act and rules and 
regulations thereunder, as described above. 


A hearing will be scheduled to take evidence on the 
staff's allegations and to afford the respondents an 
opportunity to offer any defenses, in order to 
determine whether the allegations are true and, if so, 
whether any remedial action should be ordered by 
the Commission. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21418/February 4, 1980 


In the Matter of 


MICHIGAN POWER COMPANY 
Three Rivers, Michigan 


(70-6374) 


ORDER AUTHORIZING LONG-TERM BANK 
BORROWINGS 


Michigan Power Company (“Michigan Power’), an 
electric utility subsidiary of American Electric Power 
Company, Inc. (“AEP”), a registered holding 
company, has filed with this Commission an 
application and amendments thereto pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(2) promulgated 
thereunder concerning the following proposed 
transaction. 


Michigan Power proposes to enter into a term loan 
agreement (‘Agreement’) with Manufacturers 
Hanover Trust Company and National Bank of 
Detroit (the “Banks”), under which agreement 
Michigan Power would issue through December 31, 
1981, up to $20,000,000 principal amount of its 
notes (“Notes”) due December 31, 1987. The loan 
commitments from the Banks are $13,000,000 from 
Manufacturers Hanover Trust Company and 
$7,000,000 from National Bank of Detroit. Under the 
Agreement Michigan Power will pay to each Bank, 
quarterly, acommitment fee of 1/2 of 1% perannum 
on the average unused amount of such Bank’s 
commitment, computed from the effective date of 
the Agreement (which date is defined to be the 31st 
day following the later of the date of the order by the 
Michigan Public Service Commission authorizing 
such transaction, or the date of the order by this 
Commission so authorizing it.) 


The Notes will be due December 31, 1987, and will 
bear interest payable quarterly prior to maturity at a 
fluctuating rate per annum equal to Manufacturers 
Hanover Trust Company’s prime rate (the “Prime 
Rate’) to December 31, 1982, at 102% of the Prime 
Rate from December 31, 1982, to December 31, 
1985, and at 104% of the Prime Rate from December 
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31, 1985, to December 31, 1987. Interest after 
maturity (whether by acceleration or otherwise) is 
payable at a fluctuating rate per annum equal at all 
times to 1% plus the Prime Rate. There are no 
compensating balances required in connection with 
borrowings under the Agreement. 


The Notes will be prepayable, in whole at any time or 
in part from time to time, without penalty. The 
Agreement contains covenants requiring 
prepayment in part upon terms and conditions set 
forth therein if Michigan Power should sell or 
otherwise dispose of its gas utility property and 
related assets (such sale is the subject of a separate 
proceeding before the Commission in File No. 70- 
5213), and other restrictive covenants concerning 
liens, indebtedness and capitalization ratios, and 
mergers and sales of assets (excluding the gas 

properties). 


The proceeds from the issuance of the Notes will be 
used by Michigan Power as follows: (1) to repay in 
full (no penalty being required) $7,000,000 
principal amount of notes held by National Bank of 
Detroit, which notes bear interest at an annual rate of 
that bank’s prime plus 1/4 of 1% and require 15% 
compensating balances; (2) to repay in full open 
account advances made by AEP to Michigan Power 
pursuant to Commission orders in File No. 40-4538, 
such advances aggregating $10,250,000 as of 
October 15, 1979; and (3) to pay, or reimburse its 
treasury for the payment of, other maturing 
indebtedness, construction expenditures or other 
corporate purposes. 


Michigan Power claims exemption from the 
competitive bidding requirements of Rule 50 for its 
issuance and sale of the Notes pursuant to Rule 
50(a)(2). 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$4,000, including legal fees of $2,000. The Michigan 
Public Service Commission has authorized the 
proposed transaction. No other state commission 
and no federal commission, other than this 
Commission, has jurisdiction thereover. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21380), and 
ro hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
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satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21419/February 5, 1980 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


(70-6383) 


MEMORANDUM AND ORDER AUTHORIZING 
ISSUANCE AND SALE OF FIRST MORTGAGE BONDS 
AND PREFERRED STOCK AT COMPETITIVE 
BIDDING AND DENYING REQUEST FOR HEARING 


Gulf Power Company (“Gulf”), an electric utility 
subsidiary of The Southern Company (“Southern”), a 


registered holding company, has filed an 
application-declaration and amendments thereto 
with this Commission pursuant to Sections 6(a) and 
7 of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder. Gulf 
proposes to issue and sell, at competitive bidding, 
up to $50,000,000 aggregate principal amount of its 
first mortgage bonds (“Bonds”), and up to 100,000 
shares of its preferred stock, par value $100 per 
share (“Preferred Stock”). A notice giving interested 
persons until January 18, 1980, to request a hearing 
on the proposals was issued on December 21, 1979 
(HCAR No. 21348). A request for hearing by certain 
named stockholders of Southern and customers of 
Gulf and other subsidiaries of Southern, dated 
January 17, 1979, was received on January 21, 
1979. 
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The 1933 Act registration statement for the 
preferred stock became effective January 21, 1980, 
and Gulf published its invitation for competitive 
bids, specifying February 6 as the date for receipt of 
bids, unless extended. The bidders will specify a 
dividend rate, and a public offering price of not less 
than $100.00 or more than $102.75 a share. 


The bonds are to be offered following the sale of the 
preferred stock, at a price of not less than 98% or 
more than 101-3/4% of the principal amount, plus 
accrued interest. The maturity date of the bonds, 
within a five to thirty year range, will be specified by 
Gulf not less than 72 hours before the bidding date. 


Gulf serves approximately 575,000 customers inthe 
western half of the Florida panhandle, which 
includes Pensacola and Panama City. It is one of the 
smaller of Southern’s subsidiaries, with net utility 
plant, at September 30, 1979, of $550,383,000, and 
operating revenues, for the twelve months then 
ended, of $225,889,000. Gulf's capitalization now 
consists of about $70 million of preferred stock and 
$250 million mortgage bonds. On a pro forma basis, 
giving effect to the sale of the new Bonds and 
Preferred Stock, Gulf's capitalization would consist 
of 52.48% of first mortgage bonds and 14.20% of 
preferred stock. 


Gulf’s capital needs in 1980 are estimated at $144 
million, to be covered by the present $60 million of 
senior securities, $28 million in pollution control 
bonds and an expected common equity investment 
in December of $56 million by its parent, with short- 
term borrowing from time to time. Its construction 
budget for the year 1980 is $147 million, half of 
which is for ongoing work on a 500 M.W. coal-fired 
generating plant near Pascaguclea, Mississippi, 
scheduled for completion in 1981. 


Gulf includes in its 1980 budget, an expected 
investment of $29 million in a four unit coal-fired 
generating plant (‘‘Plant Scherer’) under 
construction in Monroe County, Georgia, by Georgia 
Power Company, an associate company, and 
scheduled for completion in 1987. It is negotiating to 
acquire, as co-tenant, a 409 M.W. interest in two 
units of Plant Scherer. Its share of the total 
construction cost of Plant Scherer would be $326 
million, under present estimates. 


The Plant Scherer transaction will require our 
authorization, under Section 9(a)(1) and 10 of the 
Act, which has not yet been applied for. The 
objectors criticize the proposed transaction of 
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grounds which are premature to discuss until the 
transaction is brought before us by application. 


They also state that inclusion in Gulf’s construction 
budget of a proposed investment in Georgia Power 
Company for Plant Scherer is a misnomer and that it 
should have been identified as a proposed 
acquisition. The filing, which includes the 
registration statements, describes the transaction in 
sufficient detail to fully identify its character and its 
status. 


None of the present financing is committed to this 
acquisition and the budget data included in the filing 
indicates that the $60 million will be spent whether 
or not the Plant Scherer transaction is authorized. 
The order herein does not authorize Gulf to pay any 
part of the purchase price of its intended investment 
in Plant Scherer. 


Objectors’s suggestion that Gulf’s security issues 
require authorization by the Federal Energy 
Regulatory Commission (“FERC”) under the Federal 
Power Act is unsupported by law. The financing has 
been approved, on December 18, 1979, by the 
Florida Public Service Commission, The 
authorization sought here under sections 6 and 7 of 
the Act is also sufficient under the Federal Power 
Act, pursuant to section 318 thereof. 


We find that none of the issues stated by the 
objectors have any merit. They present no questions 
which require a hearing. The request for hearing will 
therefore be denied. 


The fees, commissions and expenses to be incurred 
in connection with the transaction are estimated to 
total $329,000, including taxes of $84,280, printing 
costs of $80,000, legal fees of $47,000, trustees’ 
charges of $30,000, accountants’ fees of $29,000, 
rating fees of $18,700, services of Southern 
Company Services, Inc. of $10,000 and 
miscellaneous expenses of $4,265. In addition, the 
fees of counsel for the purchasers of the bonds and 
the preferred stock are estimated at $16,000 and 
$13,000 respectively, and will be paid by the 
successful bidders. 


On the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
Rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
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amended, be granted and permitted to become 
effective: . 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and the rules thereunder, that 
said application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


IT IS FURTHER ORDERED that request for hearing 
be, and hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21420/February 5, 1980 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
NINEVEH WATER COMPANY 
Johnstown, Pennsylvania 


(70-6067) 


SUPPLEMENTAL ORDER AUTHORIZING CASH 
CAPTIAL CONTRIBUTIONS TO: WATER COMPANY 
SUBSIDIARY 


Pennsylvania Electric Company (‘“Penelec’), an 
electric utility subsidiary company of Genéral Public 
Utilities Corporation, a registered holding 
company, and Nineveh Water Company 
(“Nineveh”), awater company subsidiary of Penelec, 
have filed with this Commission a further post- 
effective amendment to their application- 
declaration in this proceeding pursuant to Section 
12(b) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 45 promulgated thereunder 
regarding the following proposed transactions. 


In accordance with orders in this proceeding dated 
December 22, 1977, and February 15, 1979 (HCAR 
Nos. 20333 and 20922), Nineveh has issued 
$915,000 of its demand notes to Penelec in order to 
obtain funds to repair facilities damaged by the July 
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1977 flood in Johnstown, Pennsylvania and to 
modify the Findley Run Dam. It is stated that 
Nineveh applied to the U.S. Small Business 
Administration for a disaster relief loan in the 
amount of $1,230,600, the proceeds of which loan 
were to be used by Nineveh to repay such demand 
notes. Because certain of the conditions imposed by 
the Small Business Administration upon such loan 
were not acceptable to Nineveh and Penelec, the 
authorization with respect to such loan was 
cancelled. (The filing with this Commission with 
respect to such loan (File No. 70-6201) was 
withdrawn on August 23, 1979.) 


Penelec now proposes that the demand notes be 
converted to cash capital contributions. In addition, 
Nineveh will require an additional $68,500 for 
construction purposes in 1980, and Penelec also 
proposes to provide such additional funds by cash 
capital contributions. Accordingly, it has been 
requested that an order be issued authorizing 
Penelec cash capital contributions to Nineveh 
through December 31, 1980, in the aggregate 
amount of $983,500, $915,000 of which will 
represent the conversion of the demand notes to 
capital contributions and the balance, $68,500, will 
represent additional cash capital contributions in 
1980. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$1,750. No state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21349), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 


508/SEC DOCKET 


to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21421/February 5, 1980 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 


(70-6163) 


ORDER AUTHORIZING EXPANSION OF LIST OF 
BANKS FROM WHICH SHORT-TERM BORROWINGS 
MAY BE MADE AND SALE OF COMMERCIAL PAPER 
DIRECTLY TO CERTAIN INSTITUTIONS AS AN 
ALTERNATIVE TO THE SALE OF BANK NOTES OR 
DEALER-PLACED COMMERCIAL PAPER 


Central and South West Corporation (“CSW”), a 
registered holding company, and five of its wholly- 
owned subsidiaries, Central Power and Light 
Company, Public Service Company of Oklahoma, 
Southwestern Electric Power Company, West Texas 
Utilities Company and Central and South West 
Services, Inc. (“subsidiaries”) have filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6, 7, 9(a), 10, 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 Act (“Act) and 
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Rules 43, 45 and 50 promulgated thereunder 
regarding the proposed transaction. 


By orders dated June 30, 1978, October 27, 1978, 
March 29, 1979, May 9, 1979, June 13, 1979, July 
19, 1979, July 31, 1979 and October 24, 1979 inthis 
matter (HCAR Nos. 20608, 20749, 20978, 21041, 
21097, 21150, 21166 and 21269) CSW and its 
subsidiaries were authorized to incur short-term 
borrowings through December 31, 1980 in a 
maximum aggregate collective amount of 
$200,000,000. The short-term borrowings are 
pursuant to a CSW System money pool under which 
CSW and its subsidiaries coordinate their short-term 
borrowings and make borrowings outside the money 
pool. from banks and through the issuance of 
commercial paper. The money pool consists of 
funds from the following sources: (i) surplus funds of 


Amount of 

Presently Authorized Line 
$25,000,000 

15,000,000 

6,500,000 


Bank 

Bankers Trust Company 

First National Bank of Chicago 
First National Bank in Dallas. 


Irving Trust Company 
Marine Midland Bank 
Republic National Bank 


5,000,000 
5,000,000 
5,000,000 


Mercantile-Safe Deposit & Trust Co 
Security Pacific National Bank 


5,000,000 
5,000,000 


Citibank 
Chemical Bank 
First City National Bank of Houston 


ahi (On RIGIAWChe cle es cence Seis cece ve be eeeen 4,500,000 
First City Bank of Dallas 

First National Bank of Denver 

Harris Trust & Savings Bank 


SERVICE AREA BANKS 

Central Power and Light Company 
(23 Local Banks) 

Public Service Company of Oklahoma 
(2 Local Banks) 

Southwestern Electric Power Company 
(37 Local Banks) 

West Texas Utilities 
(6 Local Banks) 


$39,939,000 
10,000,000 
24,215,000 


11,875,000 


CSW; (ii) surplus funds of any of the subsidiaries; (iii) 
borrowings by CSW or the subsidiaries from banks; 
and (iv) proceeds from CSW’s sales of commercial 
paper. 


CSW administers the money pool by matching up, to 
the extent possible, short-term cash surplus and 
loan requirements of itself and its subsidiaries. 
Subsidiary requests for short-term loans are met 
first from surplus funds of the other subsidiaries 
which are available to the money pool and then from 
CSW's corporate funds, to the extent available. When 
these sources of funds are insufficient to meet short- 
term loan requests, borrowings are made from 
outside the system. CSW is authorized to issue and 
sell its commercial paper to commercial paper 
dealers or borrow from banks to meet short-term 


Amount of 


Proposed Line 

$25,000,000 
15,000,000 
6,500,000 


Compensation Basis 

Balances (a) 

Balances (a) 

$4,000,000 Balances (a) and $2,500,000 Fees (b) 


10,000,000 
10,000,000 
5,000,000 


Balances (a) 
Balances (a) 
$2,500,000 Balances (a) and $2,500,000 Fees (b) 


5,000,000 
5,000,000 


Fees (c) 
$2,500,000 Balances (a) and $2,500,000 Fees (b) 


5,000,000 
5,000,000 
5,000,000 


Fees (b) 
Fees (b) 
$2,500,000 Balances (a) and $2,500,000 Fees (d) 


4,500,000 
4,000,000 
3,000,000 
2,000,000 


Balances (a) 
Balances (a) 
Balances (a) 
Balances (a) 


$39,939,000 Balances (a) 


10,000,000 Balances (a) 


26,458,000 Balances (a) 


11,875,000 Balances (a) 





$179,029,000 


$198,272,000 








(a) Balances maintained in support of lines of credit are generally. 


nonsegregated working funds of the applicants and are not 
restricted as to withdrawal. These nonsegregated balances 
generally aggregate approximately 5% to 10% of the line of credit. 
Substantial usage under these lines of credit could result in 
increased compensating balance requirements. 
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(b) Line or designated portion thereof is supported by fee equal 
annually to 7% of principal amount times the prime rate. 


(c) Line or designated portion thereof is supported by fee equal 
annually to 1/2 of 1% of principal amount. 


(d) Line or designated portion thereof is supported by fee equal to 
3/8 of 1% of principal amount. 
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borrowing needs which cannot be met by the money 
pool. 


It is now proposed to change the list of banks from 
which CSW and the subsidiaries may borrow by 
adding First City National Bank of Houston, Houston, 
Texas, and to increase the aggregate amounts of 
lines of credit with certain presently authorized 
banks, as set forth above: 


In addition to the above, CSW and its subsidiaries 
have made arrangements for borrowings from funds 
managed by the trust departments of the following 

,banks: 
Amount of Compensation 


Bank Agreement Base 


*Texas Commerce 
Bank 

Mercantile National 
Bank at Dallas 

*Republic National 
Bank 

First City National 
Bank of Houston 

First City Bank 
of Dallas 


$10,000,000 None 


5,000,000 None 


5,000,000 None 


10,000,000 None 


5,000,000 None 


*Agreements approved but not currently being 
used. 

CSW also seeks authorization to sell commercial 
paper directly to certain approved financial 
institutions. Sale of commercial paper directly to 
such institutions would be undertaken only if the 
resulting cost of money was equal to or less than that 
available from dealer-placed commercial paper or 
bank borrowings. Direct sales of commercial paper 
would be made only to institutions ona list furnished 
in advance to the Commission. Terms for directly- 
placed notes would be identical to those of dealer- 
placed notes. 


The proceeds from the short-term borrowings will be 
used (1) in the case of borrowings by CPL, PSO, 
SWEPCO and WTU, for the interim financing of their 
construction programs and to provide for other 
temporary working capital needs; (2) in the case of 
borrowings by CSW, for loans or contributions to 
capital to the subsidiaries for such purposes; (3) in 
the case of borrowings by CSWS, to provide working 
capital for its operations; and (4) to repay borrowings 
previously incurred for such purposes. 


The fees, commissions and expenses to be incurred 
in connection with the transactions proposed in the 
post-effective amendment are estimated at $150. It 
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is stated that no state or federal regulatory authority, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective 
amendment to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21389), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the 
certification thereunder with respect to the 
proposed transactions is extended so as to allow 
filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21422/February 6, 1980 


In the Matter of 


MISSISSIPPI POWER COMPANY 
P.O. Box 4079 
Gulfport, Mississippi 39501 


(70-6411) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Mississippi Power 
Company (‘Mississippi’), an electric utility 
subsidiary of The Southern Company, a registered 
holding company, has filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


Mississippi proposes to issue up to $25,000,000 
aggregate principal amount of its first mortgage 
bonds (“Bonds”). The new Bonds will have a term of 
not less than five years nor more than 30 years and 
will be sold at competitive bidding for a price to 
Mississippi of not less than 98% nor more than 101- 
3/4% of the principal amount thereof, plus accrued 
interest. The new Bonds will be issued under the 
Indenture dated as of September 1, 1941, between 
Mississippi and Morgan Guaranty Trust Company of 
New York, as Trustee, as heretofore supplemented 
by various indentures supplemental thereto and as 
to be further supplemented by a Supplemental 
Indenture to be dated as of April 1, 1980. 


It is stated that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Mississippi to sell new Bonds 
having a 30-year or some shorter maturity, and that it 
is in the public interest for Mississippi to be afforded 
the necessary flexibility to adjust its financing 
program to developments in the markets for long- 
term debt securities when and as they occur in order 
to obtain the best possible price, interest rate and 
maturity for the new Bonds. Mississippi intends, 
therefore, to decide on the maturity of the new Bonds 
after the date of public invitation for proposals and 
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then notify prospective bidders by telephone, 
confirmed in writing, of its decision, not less than 72 
hours prior to the time of the bidding. 


Mississippi proposes to use the proceeds from the 
sale of the new Bonds, along with other funds, to 
finance its business as an electric utility company, 
including the payment of costs incurred in its on- 
going construction program, estimated in 1980 to 
total $67,748,000, and the discharge of other 
general corporate obligations. 


Statement of the fees, commission and expenses to 
be incurred in connection with the proposed 
transactions will be filed by amendment. No state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21423/February 6, 1980 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10002 


(70-6410) 


NOTICE OF PROROSED AMENDMENT OF CHARTER 
TO INCREASE AUTHORIZED SHARES OF COMMON 
STOCK AND SOLICITATION OF PROXIES IN 
CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7, and 12(e) of the Act and Rules 61 and 62 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Allegheny proposes to amend its charter to increase 
the number of shares of its common stock, par value 
$2.50, which Allegheny is authorized to issue from 
40,000,000 to 55,000,000 shares. As of January 4, 
1980, Allegheny has outstanding 39,828,556 shares 
of common stock. It is stated that, over the next three 
years, Current projections indicate that Allegheny’s 
subsidiaries will require common equity 
investments by Allegheny of $55 to $75 million per 
year for a total of about $200,000,000 in order to 
operate their electric utility business, including 
carrying on their construction programs. Most of 
such equity investments must be obtained through 
the issuance and sale by Allegheny of its common 
stock. Estimates of construction expenditures by 
Allegheny’s subsidiaries for the years 1980 and 
1981 are now projected to aggregate over $540 
million. 


The proposed amendment to the charter is to be 
submitted to Allegheny stockholders at their annual 
meeting to be held on May 8, 1980. Approval of the 
charter amendment requires the affirmative vote of 
the holders of a majority of the shares of common 
stock. outstanding. Allegheny proposes to solicit 
proxies from its common stockholders to obtain the 
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requisite approval 
amendment. 


of the proposed charter 


A complete statement of the fees and expenses to be 
incurred in connection with the proposed 
transactions is to be filed by amendment. It is stated 
that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 5, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21424/February 6, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


SOUTHERN APPALACHIAN COAL COMPANY 
Charleston, West Virginia 


(70-5723) 


SUPPLEMENTAL ORDER AUTHORIZING RATE OF 
RETURN ON INVESTMENT IN COAL MINING 
SUBSIDIARY 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, and 
Southern Appalachian Coal Company (“SACO”), a 
coal mining subsidiary of Appalachian, have filed 
with this Commission post-effective amendments to 
their declaration previously filed and amended 
pursuant to Sections 12 and 13(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 86, 87, 90 and 91 promulgated thereunder 
concerning the following matter. 


SACO is developing coal lands and reserves, 
presently owned by Appalachian, at sites known as 
Bull Creek, Lens Creek, Julian and Tasa located in 
the counties of Boone, Kanawha and Lincoln, West 
Virginia, which sites are currently estimated to 
contain coal reserves of 50,000,000 tons. By order 
dated December 29, 1978 (HCAR No. 20860), 
Appalachian was authorized to make capital 
contributions to SACO through December 31, 1978, 
of up to $16,000,000, which contributions were to be 
utilized by SACO (1) to pay dividends of $12,000,000 
to Appalachian, (2) to finance SACO’s deferred costs 
of the coal miners’ strike in the amount of 
$3,200,000, and (3) to provide SACO with $800,000 
for its working capital requirements. Jurisdiction 
was reserved in said order with respect to a re- 
quested 10.8% cost of capital allowance proposed 
for Appalachian’s $16,000,000 investment and with 
respect to a proposed $4,000,000 dividend to be 
paid by SACO to Appalachian after December 31, 
1978. 


By post-effective amendments declarants propose 


that the cost of capital allowance on said 
$16,000,000 investment be equal to Appalachian’s 
composite cost of such capital as determined by 
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applying to Appalachian’s capital structure at the 
time of the investment (60.0% long-term debt, 6.6% 
preferred stock and 33.4% common equity) an 
interest rate on the long-term debt component equal 
to the effective interest cost of Appalachian’s then 
last bond issue (9.25%), a dividend rate on the 
preferred stock component equal to the effective 
dividend cost of Appalachian’s then last preferred 
stock issue (8.51%), and a return on the common 
equity component not to exceed the rate of returnon 
common equity specified by the Federal Energy 
Regulatory Commission (“FERC”) in its then most 
recent wholesale proceeding involving Appalachian 
(13.50%). The composite cost of capital equals 
10.62%. The interest rate on the long-term debt 
component and the dividend rate on the preferred 
stock component shall be applied for the entire 
period of the investment; the rate of return on the 
common equity component shall be applied from 
the date of the investment until such rate is changed 
by FERC in Appalachian’s wholesale rate 
proceedings. The composite capital factor shall not 
be applied to any of SACO’s retained earnings, upon 
which no rate of return is allowed. 


It is stated that the Virginia State Corporation 
Commission and the West Virginia Public Service 
Commission have previously allowed a 10.8% rate of 
return with respect to the $16,000,000 investment, 
which rate has been applied onan interim basis until 
the cost of capital question had been decided by this 
Commission. Declarants will make appropriate 
adjustments to past billings to reflect whatever rate 
is allowed by this Commission. 


There are no additional fees or expenses to be 
incurred in connection with the proposed rate of 
return allowance. The Virginia State Corporation 
Commission and the West Virginia Public Service 
Commission have authorized the rate of return 
allowance (to the extent of approving a 10.8% rate). 
No other state commission and no federal 
commission, other than this Commission, has 
jurisdiction thereover. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendments, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said declaration, as 
amended by said post-effective amendments, be 
permitted to become effective in part: 
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IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
Appalachian be, and it hereby is, authorized 
forthwith a 10.62% cost of capital allowance on its 
$16,000,000 investment in SACO authorized by 
HCAR No. 20860, such rate to be applied as 
aforesaid, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that declarants shall file, 
within 60 days of the date of this order, a statement 
of the calculation of, and accounting entries for, the 
appropriate adjustment to coal billings since 
December 31, 1978, between SACO and 
Appalachian to reflect the allowed 10.62% rate of 
return. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the rate of return 
on the common equity component of the composite 
cost of capital so as to reflect all changes in the rate 
of return allowed by FERC in Appalachian’s 
wholesale rate proceedings. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, continued with respect to the proposed 
$4,000,000 dividend to be paid by SACO to 
Appalachian after December 31, 1978. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
.Release No. 21425/February 6, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
‘Pittsburgh, Pennsylvania 


CNG PRODUCING COMPANY 
New Orleans, Louisiana 


(70-6391) 


ORDER AUTHORIZING ACQUISITION OF OIL AND 
GAS LEASEHOLDS AND MINERAL RIGHTS FROM 
NON-AFFILIATE 
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Consolidated Natural Gas Company (‘Con- 
solidated”), a registered holding company, and CNG 
Producing Company (“CNG Producing”), a wholly- 
owned gas exploration and development subsidiary 
of Consolidated, have filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6, 7, 9(a), 10, 
12(f) and 12(g) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 43 and 
50(a)(3) promulgated thereunder regarding the 
proposed transaction. 


Consolidated is engaged solely in the business of 
owning and holding all of the outstanding securities, 
with the exception of minor long-term debt, of eleven 
subsidiary companies including eight in the natural 
gas business, plus subsidiary service, coal and 
research companies. The said eight subsidiaries are 
engaged in natural gas exploration, production, 
purchasing, gathering, transmission, storage, 
distribution, by-product operations and importation 
of LNG. CNG Producing conducts exploration and 
development operations onshore and offshore, 
primarily in the southern United States but also in 
Canada. It sells natural gas, in the United States, to 
Consolidated Gas Supply Corporation, an affiliate, 
minor quantities at wholesale to non-affiliates in 
Louisiana, and to non-affiliates in the Province of 
Alberta, Canada. Hidalgo-Willacy Oil Company 
(“Hidalgo”), a non-affiliated Texas corporation, 
having its principal place of business in McAllen, 
Texas, engages primarily in leasing mineral 
properties to and from others from which it obtains 
production revenue, collects royalties, bonus 
payments, and delay rentals. It has leasehold and 
mineral interests in some 4,000 separate tracts 
situated primarily in six contiguous counties in 
southern Texas with a minimal interest in Oklahoma. 
(Collectively, the ‘“Properties’.) The Properties 
constitute over 90% of the market value of all of 
Hidalgo’s net assets. 


Consolidated, CNG Producing and Hidalgo propose 
to enter into an Agreement and Plan of 
Reorganization (‘Agreement’), which will be 
executed by the respective parties and each of 
Hidalgo’s stockholders, consisting of individuals, 
corporations and trusts, thereby evidencing their 
unanimous approval of the transactions 
contemplated by the Agreement. Pursuant to the 
Agreement, Consolidated will deliver to CNG 
Producing such number of shares of its authorized 
but unissued common stock whose market value 
shall, in the aggregate, equal $7,000,000. CNG 


Producing, in turn, will: (i) deliver such shares to 
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Hidalgo for distribution to the shareholders of 
Hidalgo, in exchange for the Properties and (ii) 
deliver to Consolidated in consideration for the 
Consolidated stock 70,000 shares of its own 
common stock, $100 par value at the par value 
thereof. 


The number of shares of Consolidated common 
stock to be delivered will be determined by the per 
share closing price of said stock on The New York 
Stock Exchange Consolidated Tape five (5) New York 
business days immediately preceding the closing 
date or at a mutually acceptable earlier date. Based 
on a price of $40 per share, Consolidated would be 
required to deliver 175,000 shares of its common 
stock. Fractional shares will be rounded to the 
nearest whole share. 


It is proposed that the cost of the Hidalgo Properties 
to be acquired be recorded on CNG Producing’s 
books of account at the fair value of Consolidated’s 
common stock issued to consumate the tax-free 
exchange, because fair value of the common stock is 
more clearly evident than fair value of the Properties. 
The price for the proposed acquisition was based 
upon projected royalty revenues that will be 
forthcoming from the production of gas and liquid 
reserves estimated by Peppard-Souders & 
Associates, independent petroleum consultants. 
Gas and liquid reserves applicable to Hidalgo’s 
mineral and royalty interests are 10.346 billion 
cubic feet of gas and 208,200 barrels of liquids (oil 
and condensate) of which 3.083 billion cubic feet of 
gas and 49,500 barrels of liquids are proven. 


It is stated that CNG Producing’s entry into on-shore 
Texas through the proposed property acquisition 
would be a natural extension of its existing Southern 
producing operations. Most of CNG Producing’s 
exploration and development activities have been 
heretofore concentrated off-shore Louisiana and 
Texas. Since December 1972, CNG Producing has 
participated in eleven offshore lease sales and has 
expended some $63 million in winning bids for 
about 48,000 net acres, excluding the November 
1979 sale in which CNG Producing is an apparent 
winner of a tract covering 3,000 net acres at a cost of 
$5 million. On-shore exploration has been pursued 
to a limited degree in anumber of states in the Gulf of 
Mexico region. 


There is current production on and in the area of the 
Hidalgo Properties. On-shore wells are less 
expensive to drill than off-shore and fewer 
difficulties are encountered in drilling wells and 
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gathering production. While the Hidalgo Properties 
are being purchased for an exploration and 
development program, revenues and cash flow will 
be forthcoming immediately in the form of royalties. 
The contribution of royalty income serves to 
minimize the financial risk of an exploration and 
development program. CNG Producing’s gas 
production from the Gulf area was 50.4 billion cubic 
feet in 1978. The proposed acquisition of the 
Hidalgo Properties is a part of Consolidated’s 
program to increase its supply capability. 


The fees, commissions and expenses to be incurred 
by Consolidated and CNG Producing in connection 
with the proposed transaction are estimated at 
$152,600, including consultant's fee of $80,000 and 
a $20,000 charge of Consolidated Natural Gas 
Service Company, Inc. for services performed at 
cost. It is stated that no state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21388), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 550/February 5, 1980 


In the Matter of 
SHEARSON LOEB RHOADES INC. 
File Nos. 2-62327, 22-9696 


APPLICATION PURSUANT TO SECTION 
310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
February 25, 1980, to request a hearing on an 
application by Shearson Loeb Rhoades Inc. (the 
“Applicant”) pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939 declaring that the 
Trusteeship of Marine Midland Bank under an 
unqualified indenture of the Applicant is not so likely 
to involve a material conflict of interest as to make it 
necessary to disqualify Marine Midland Bank from 
acting as Trustee under a prior qualified indenture of 
the Applicant. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11033/February 1, 1980 


In the Matter of 


‘OPPENHEIMER FUND, INC. 

OPPENHEIMER A.I.M. FUND, INC. 
OPPENHEIMER TIME FUND, INC. 

OPPENHEIMER INCOME FUND OF BOSTON, INC. 
OPPENHEIMER OPTION INCOME FUND, INC. 
OPPENHEIMER SPECIAL FUND, INC. 
OPPENHEIMER DIRECTORS FUNDS, INC. 
OPPENHEIMER INVESTOR SERVICES, INC. 

One New York Plaza 

New York, New York 10004 


and 
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OPPENHEIMER HIGH YIELD FUND, INC. 

HAMILTON FUNDS, INC. 

HAMILTON GROWTH FUND, INC. 

OPPENHEIMER ASSET MANAGEMENT CORPORA- 
TION 

3600 South Yosemite Street 

Denver, Colorado 80237 


(812-4584) 


NOTICE OF FILING OF APPLICATION PURUSANT TO 
SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) AND RULE 22d-1 


NOTICE IS HEREBY GIVEN that Oppenheimer Fund, 
Inc., Oppenheimer A.I.M. Fund, inc., Oppenheimer 
Time Fund, Inc., Oppenheimer Income Fund of 
Boston, Inc., Oppenheimer Option Income Fund, 
Inc., Oppenheimer Special Fund, Inc., Oppenheimer 
Directors Fund, Inc., Oppenheimer High Yield Fund, 
Inc., Hamilton Funds, Inc., and Hamilton Growth 
Fund, Inc. (the “Funds”) and Oppenheimer Investor 
Services, Inc. and Oppenheimer Asset Management 
Corporation (‘Distributors’) (collectively the 
“Applicants”) have filed an application for an order 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”) exempting Applicants from the 
provisions of Section 22(d) of the Act and Rule 22d-1 
thereunder to the extent necessary to permit sales of 
the Funds’ securities at net asset value to 
Oppenheimer Affiliated Employees, as defined 
below, who are participants in a Simplified Employee 
Pension Plan and Group Profit Sharing Plan (the 
“Plan”). All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Funds are each registered under the Act as 
diversified, open-end management investment 
companies and are organized as corporations under 
the laws of various states. The Funds are currently 
engaged in continuous public offerings of their 
shares through the Distributors, as underwriters, at 
public offering prices equal to net asset value plus a 
sales charge. 


Oppenheimer Investor Services, Inc., a New York 
corporation, and Oppenheimer Asset Management 
Corporation, a Colorado corporation, are both 
wholly-owned subsidiaries of Oppenheimer 
Management Corporation. Oppenheimer 
Management Corporation is controlled by 
Oppenheimer & Co., a New York limited partnership, 
through a wholly-owned subsidiary, which also 
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controls Oppenheimer & Co., Inc., a registered 
broker-dealer which is a member of national and 
principal regional stock exchanges, Oppenheimer 
Capital Corporation, a registered investment 
adviser, and Oppenheimer Properties, Inc., an 
affiliate engaged in many aspects of the real estate 
business. The above companies and subsidiaries 
thereof which now exist or may be formed 
subsequent to the date of the application are 
hereinafter referred to as the “Oppenheimer 
Companies”. As of September 30, 1979, the 
employees of the Oppenheimer Companies 
(hereinafter referred to as “Oppenheimer Affiliated 
Employees”) totaled approximately 1,500. 


Applicants propose to permit those Oppenheimer 
Affiliated Employees participating in the Plan to 
purchase shares of the Funds at net asset value. 
Applicants state that participating employees will be 
able to invest in the Plan by payroll deduction plans 
making monthly investments and by investments at 
various times in the minimum amounts required by 
the Funds for investments by investors who are 
bona-fide, full-time employees of the Funds, the 
Distributors, or the investment advisers to the 
Funds. 


Applicants state that distributions on Fund shares 
acquired under the Plan would be reinvested at net 
asset value in shares of each Fund. Applicants also 
state that participants will agree not to resell Fund 
shares acquired through their participation in the 
Plan except by repurchase or redemption by or for 
the account of the Fund issuing such shares. 


Applicants assert that no individual or in-person 


group sales solicitations or presentations 
concerning the Plan will be made. Applicants further 
indicate that all Oppenheimer Affiliated Employees 
will receive, at least annually, notice from their 
employers concerning the Plan. This notice, which 
will be furnished at the expense of such employers, 
will identify the various Funds, describe their 
investment objectives, indicate that investments in 
the Plan would be at net asset value and detail the 
payroll deduction and other ways in which 
investments could be made. This notice would also 
indicate that additional information concerning the 
Plan and the Funds could be obtained from the 
Distributors and would inform employees the 
availability of prospectuses of the Funds from the 
employers. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
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redeemable security issued by it to any person 
except either to or through a principal underwriter 
for distribution or at a current public offering price 
described in the prospectus, and, if such class of 
security is being currently offered to the public byor - 
through an underwriter, no principal underwriter of 
such security and no dealer shall sell any such 
security to any person excepts a dealer, a principal 
underwriter, or the issuer, except at a current public 
offering price described in the prospectus. Rule 22d- 
1 permits reductions in or eliminations of the sales 
load charged upon the sale of shares under certain 
circumstances. Applicants submit that the sale of 
Fund shares to Oppenheimer Affiliated Employees 
at net asset value under the Plan may conflict with 
the provisions of Section 22(d) of the Act and Rule 
22d-1 thereunder. 


Applicants argue that while Rule 22d-1(i) permits 
sales without any sales charge to certain employees 
of affiliated persons of the Funds, this would not be 
available to Oppenheimer Affiliated Employees 
except for employees of Distributors and the 
investment advisers to the Funds, Oppenheimer 
Management Corporation and Oppenheimer Asset 
Management Corporation. Applicants also claim’ 
that an argument may be made that purchases of 
Fund shares at net asset value by Oppenheimer 
Affiliated Employees under the Plan are permitted 
by Rule 22d-1(f), which permits elimination of sales 
charges upon the sale pursuant to a uniform offer 
described in the prospectus and made to employee 
benefit plans qualified under Section 401 of the 
Internal Revenue Code and also to such plans not so 
qualified provided such non-qualified plans satisfy 
uniform criteria relating to the realization of 
economies of scale in sales effort and sales-related 
expenses. Applicants submit that it is not clear, 
however, that net asset value sales to the 
Oppenheimer Affiliated Employees covered by the 
Simplified Employee Pension Plan portion of the 
Plan would meet the “uniform offer” requirement of 
Rule 22d-1(f) and have determined to seek an 
exemption from Section 22(d) of the Act and the 
rules thereunder, pursuant to Section 6(c) of the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provisions of the Act or of any rule thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
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fairly intended by the policy and provisions of the 
Act. 


Applicants submit that investment by Oppenheimer 
Affiliated Employees pursuant to the Plan in shares 
of the Funds at net asset value is supported by policy 
considerations, that such sales should result in 
demonstrable economies in sales effort and sales 
related expense as compared with other sales and 
would not be unjustly discriminatory, and that the 
grant of the exemption requested by the application 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes of Section 22(d) of the Act. Applicants 
further submit that the affiliation of the Funds’ 
Distributors to the other Oppenheimer Companies 
affiliates is the basis for a unique relationship of the 
Oppenheimer Companies to the Funds which can be 
expected to result in economies of sales effort and 
sales related expenses that justifies elimination of all 
sales charges on Funds shares purchased by 
participants in the Plan without discrimination 
against other employee benefit plans or other 
purchasers of Fund shares. 


According to the application, features of the Plan 
which are expected to give rise to economies of scale 
in sales effort and sales related expense are: (1) 


there will not be any personal solicitation of 
participants by the Distributors, their 
representatives or other broker-dealers; (2) 
employees purchasing shares through payroll 
deduction will have shares purchased for their 
accounts at each payroll date with payment for such 
shares being made by a single check; (3) 
distributions on Fund shares will be automatically 
reinvested in additional Fund shares; and (4) all 
eligible employees will receive at least annually, at 
the expense of their employers, notice of the 
availability of the Plan. Applicants believe that such 
investments promote employee incentive, good will, 
and loyalty. In addition, employees can be expected 
to have some familiarity with the Funds, and this will 
reduce necessary sales efforts. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 26, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and and 
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Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant(s) at the address(es) stated 
above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11034/February 4, 1980 


In the Matter of 


LORD ABBETT DEVELOPING GROWTH FUND, INC. 
63 Wall Street 
New York, New York 10005 


(811-2393) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Lord Abbett Developing Growth Fund, Inc. 
(“Applicant”), a Maryland corporation registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified investment company, 
filed an application of October 29, 1979, pursuant to 
Section 8(f) of the Act and Rule 8f-1 thereunder, fora 
order of the Commission declaring that Applicant 
has ceased to be an investment company as defined 
in the Act. 


On January 2, 1980, a notice was issued (Investment 
Company Act Release No. 11006) of the filing of said 
application. The notice gave interested persons an 
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opportunity to request a hearing , and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Lord Abbett Developing 
Growth Fund, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11035/February 4, 1980 


In the Matter of 


CONTINENTAL INCOME FUND, INC. 
731 S. Highway 101 

Suite 2H 

Solana Beach, California 92075 


(811-2128) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Continental Income Fund, Inc. (“Fund”), an open- 
end, diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on June 20, 1979, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that the Fund has ceased to 
be an investment company as defined in the Act. 


On January 7, 1980, a notice (Investment Company 
Act Release No. 11011) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
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issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company, 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Continental Income 
Fund, Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11036/February 4, 1980 


In the Matter of 


FIDELITY CASH RESERVES 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4418) 


ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER PURSUANT TO SECTION 6(c) OF 
THE ACT GRANTING EXEMPTION FROM THE 
PROVISIONS OF RULES 2a-4 AND 22c-1 UNDER 
THE ACT. 


Fidelity Cash Reserves (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
as an open-end, diversified management 
investment company, filed an application of 
December 3, 1979, requesting an order of the 
Commission amending an earlier order of the 
Commission dated April 5, 1979 (Investment 
Company act Release No. 10654). This earlier order, 
pursuant to Section 6(c) of the Act, exempted 
Applicant from the provisions of Rules 2a-4 and 22c- 
1 under the Act to the extent necessary to permit 
Applicant to compute its net asset value per share, 
for purposes of effecting sales, redemptions and 
repurchases of its shares, to the nearest one cent on 
a share value of one dollar. The amended order, 
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pursuant to Section 6(c) of the Act, would exempt 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to utilize the 
amortized cost valuation method for purposes of 
pricing its shares for sale, redemption and 
repurchase. 


On January 9, 1980, a notice (Investment Company 
Act Release No. 11015) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED pursuant to Section 6(c) of the Act, 
that the application for amendment of the 
Commission’s order dated April 5, 1979, contained 
in Investment Company Act Release No. 10654 to 
the extent requested, be, and hereby is, granted, 
effective forthwith, subject to the following 
conditions to which Applicant has consented: 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its Board of Trustees in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, Applicant states that the quotations or 
estimates utilized may include, inter alia (1) 
quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


“In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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(1) That Applicant’s Board of Trustees in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase at $1.00 
per share. 


(2) Included within the procedures to be adopted by 
the Board of Trustees shall be the following: 


(a) Review by the Board of Trustees, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant's net asset 
value per share as determined by using available 
market quotations from the $1.00 amortized cost 
price per share, and maintenance of records of such 
review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the Board of Trustees will promptly 
consider what action, if any, should be initiated. 


(c) Where the Board of Trustees believes the extent 
of any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares in kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses, or to 
shorten Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determine by using available market 
quotations. 


(3) That Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days.’ 
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(4) That Applicant will record, maintain and 
preserve permanently in an easily accessible place a 
written copy of the procedures (and any 
modifications thereto) described in condition 1 
above, and Applicant will record, maintain and 
preserve for a period of not less than six years (the 
first two years in an easily accessible place) a written 
record of the Board of Trustees’ considerations and 
actions taken in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the Board of Trustees’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) That Applicant will limit its portfolio investments 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the Board of 
Trustees determines present minimal credit risks, 
and which are of high quality as determined by any 
major rating service or, in the case of any instrument 
that is not so rated, or comparable quality as 
determined by the Board of Trustees. 


(6) That Applicant will include in each quarterly 
report, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter, 
and, if any action was taken, will describe the nature 
and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11037/ February 7, 1980 


In the Matter of 
PUTMAN DAILY DIVIDEND TRUST 
MARSH & McLENNAN MANAGEMENT COMPANY 


265 Franklin Street 
Boston, Massachusetts 02110 
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TRINWALL CASH RESERVE, INC. 
EBERSTADT FUND MANAGEMENT, INC. 
61 Broadway 

New York, New York 10006 


(812-4568) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED MERGER FROM SECTION 
17(a) OF THE ACT, PURSUANT TO SECTION 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER 
PERMITTING PARTICIPATION IN SUCH MERGER 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING AN ISSUANCE OF SECURITIES FROM 
RULE 22c-1 THEREUNDER 


Putnam Daily Dividend Trust (“Putnam”), Trinwall 
Cash Reserve, Inc. (“Trinwall”), both open-end, 
diversified management investment companies 
registered under the Investment Company Act of 
1940 (“Act”), Marsh & McLennan Management 
Company (“Marsh & McLennan”) and Eberstadt 
Fund Management, Inc. (“Eberstadt”), (collectively, 
“Applicants”) filed an application on November 9, 
1979, and an amendment thereto on January 7, 
1980, for an order (1) pursuant to Section 17(b) of 
the Act, exempting the proposed purchase by 
Putnam of the assets of Trinwall from the provisions 
of Section 17(a) of the Act, (2) pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, 
permitting Marsh & McLennan and Eberstadt to 
assume certain expenses and liabilities of Putnam 
and Trinwallincurred in connection with the 
transaction, and (3) pursuant to Section 6(c) of the 
Act, exempting the issuance of Putnam shares from 
Rule 22c-1 under the Act. 


On January 15, 1980, a notice was issued 
(Investment Company Act Release No. 11021) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
as amended, that the terms of the proposed merger 
are reasonable and fair and do not involve over- 
reaching on the part of any person concerned and 
that the proposed merger is consistent with the 
policies of Putnam and Trinwall and with the general 
purposes of the Act. It is further found that the 
participations of Putnam and Trinwall are consistent 
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with the provisions, policies and purposes of the Act 
and are not on a basis that is less advantageous than 
that of the other participants. It is further found that 
the granting of the requested exemption from Rule 
22c-1 is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger be, and hereby is, 
exempted from the provisions of Section 17(a) of the 
Act, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
application to permit the proposed joint transactions 
involving Putnam, Trinwall, Marsh & McLennan and 
Eberstadt be, and hereby is, granted, effective 
forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the proposed issuance by Putnam of 
its shares in exchange for the assets of Trinwall be, 
and hereby is, exempted from the provisions of Rule 
22c-1 under the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11038/February 7, 1980 


In the Matter of 


THE PUTNAM INCOME FUND, INC. 
265 Franklin Street 
Boston, Massachusetts 02110 


MARSH & McLENNAN MANAGEMENT COMPANY 
265 Franklin Street 
Boston, Massachusetts 02110 


TRINWALL BOND FUND, INC.. 
61 Broadway 
New York, New York 10006 
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EBERSTADT FUND MANAGEMENT, INC. 
61 Broadway 
New York, New York 10006 


(812-4567) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED MERGER FROM SECTION 
17(a) OF THE ACT, PURSUANT TO SECTION 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER 
PERMITTING PARTICIPATION IN SUCH MERGER 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING AN ISSUANCE OF SECURITIES FROM 
RULE 22c-1 THEREUNDER 


The Putnam Income Fund, Inc. (“Putnam”), Trinwall 
Bond Fund, Inc. (“Trinwall’), both open-end, 
diversified management investment companies 
registered under the Investment Company Act of 
1940 (“Act”), Marsh & McLennan Management 
Company (“M & M Management”) and Eberstadt 
Fund Management, Inc. (“EFM”), (collectively, 
“Applicants”) filed an application on November 9, 
1979, and an amendment thereto on January 7, 
1980, for an order (1) pursuant to Section 17(b) of 
the Act, exempting the proposed purchase by 
Putnam of the assets of Trinwall from the provisions 
of Section 17(a) of the Act, (2) pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, 
permitting M & M Management and EFM to assume 
certain expenses and liabilities of Putnam and 
Trinwall incurred in connection with the transaction, 
and (3) pursuant to Section 6(c) of the Act, 
exempting the issuance of Putnam shares from Rule 
22c-1 under the Act. 


On January 15, 1980, anotice (Investment Company 
Act Release No. 11022) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter has been considered and it is found, on 
the basis of the information presented in the 
application, as amended, that the terms of the 
proposed merger are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned and that the proposed merger is 
consistent with the policies of Putnam and Trinwall 
and with the general purposes of the Act. It is further 
found that the participations of Putnam and Trinwall 
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are consistent with the provisions, policies and 
purposes of the Act and are not ona basis that is less 
advantageous than that of the other participants. It is 
further found that the granting of the requested 
exemption from Rule 22c-1 is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger be, and hereby is, 
exempted from the provisions of Section 17(a) of the 
Act, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
application to permit the proposed joint transactions 
involving Putnam, Trinwall, M& M Management and 
EFM be, and hereby is, granted, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the proposed issuance by Putnam of 
its shares in exchange for the assets of Trinwall be, 
and hereby is, exempted from the provisions of Rule 
22c-1 under the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 11039/February 7, 1980 


In the Matter of 


REAL ESTATE ASSOCIATES LIMITED Ii, 

SONNENBLICK-GOLDMAN CORP. OF 
CALIFORNIA, and 

NATIONAL PARTNERSHIP INVESTMENTS 
ASSOCIATES 

1901 Avenue of the Stars 

Los Angeles, California 90067 


(812-4580) 

NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
ALL PROVISIONS OF THE ACT 
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NOTICE IS HEREBY GIVEN that Real Estate 
Associates Limited II (“REAL II"), aCalifornia limited 
partnership, and its general partners, Sonnenblick- 
Goldman Corp. of California and National 
Partnership Investments Associates (‘General 
Partners” and, together with REAL II, referred to 
hereinafter as “Applicants”), filed an application on 
December 11, 1979, and an amendment thereto on 
February 4, 1980, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘Act’) for an 
order exempting REAL II from all provisions of the 
Act and rules thereunder. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that REAL I! was formed under the 
California Limited Partnership Act on December 4, 
1979, and is designed to implement the policy of 
Title IX of the Housing and Urban Development Act 
of 1968 to provide private investors with a means of 
acquiring equity interests in government-assisted 
low and moderate income housing. REAL II will 
acquire limited partnership interests in local limited 
partnerships (“Local Limited Partnerships”) which 
own or lease government-assisted rental housing 
projects for low and moderate income persons. 


REAL II itself is organized as a limited partnership 
because a limited partnership is the only form of 
organization which provides an investor with both 
liability limited to his capital investment and the 
ability to claim on his individual tax return the 
deductions, losses, credits and other tax items a 
partnership can pass through to its partners. 
Therefore, REAL II will operate as a “two tier” 
partnership; i.e., REAL II, a limited partnership, will 
invest in other limited partnerships (Local Limited 
Partnerships), which in turn will be engaged in the 
development, building, ownership, or leasing of 
government-assisted housing for low and moderate 
income persons. 


One of the primary objectives of REAL II is to pass 
through to its partners during the early years of the 
partnership net losses which may be used to offset 
other taxable income. Another of REAL II's primary 
objectives is to invest in projects which will 
appreciate in value. 


REAL II has filed a registration statement under the 
Securities Act of 1933, which, as amended, will 
cover the sale of 240 to 2,000 Units at $5,000 per 
Unit. Applicants represent that the maximum 


SEC DOCKET/523 





number of Units may be increased. Each Unit 
consists of two limited partnership interests and a 
warrant to purchase two additional limited 
partnership interests, exercisable by January 26, 
1981 (the “Warrants”). The Warrants will entitle an 
investor to purchase the related limited partnership 
interests for $2,500 each, the equivalent price per 
limited partnership interest acquired pursuant to 
the purchase of a Unit. In the event that any Warrant 
is not exercised, the respective limited partnership 
interests may be sold by REAL II to other qualifying 
offerees. 


Commencing in 1981, REAL II will allocate 62-1/2% 
of profits and losses to the limited partnership 
interests sold in 1981 (whether sold by exercise of 
the Warrants or by subscriptions for interests as to 
which the Warrants were not exercised) and 37- 
1/2% of its profits and losses to the limited 
partnership interests sold in 1980. This allocation 
will continue until the aggregate profits and losses 
allocated to the limited partnership interests sold in 
1981 equal the aggregate profits and losses 
allocated to limited partnership interests sold in 
1980. The effect of this allocation is expected to be 
that, in the course of the life of REAL II, interests 
purchased in 1980 by investors who do not exercise 
the Warrants to purchase interests in 1981, and 
interests for which subscriptions pursuant to the 
unexercised Warrants are accepted in 1981, will 
have been allocated an equal aggregate amount of 
profits and losses in REAL II and will have equivalent 
Capital accounts. After this equalization of capital 
accounts is attained, all interests will be treated 
equally without regard to the date they were 
purchased. 


Interests in REAL II will be sold only to qualified 
investors with a minimum subscription of one Unit 
($5,000). The General Partners will contribute to 
REAL I! $12,500, an amount representing 
approximately 1%, .1%, or .06%, respectively, of the 
total capitalization depending upon whether the 
minimum, maximum (excluding exercise of the 
Warrants), or maximum (including exercise of the 
Warrants) offering amount is sold. It is estimated 
that REAL II will have as proceeds of its public 
offering, a minimum of $1,050,000 and maximums 
(depending upon the exercise of the Warrants) of 
approximately $8,800,000 or $17,625,000 available 
for investment after deductions for sales 
commissions and anticipated offering expenses. 


Offers to sell and sales of the Units to the public are 
proposed to be effected through E.F. Hutton and 
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Company Inc. and other selected members of the 
National Association of Securities Dealers, Inc., 
none of which will own or owns any interest in either 
of the General Partners or will have or has any other 
material relationship with their directors, officers or 
partners. Such broker-dealers will use their best 
efforts, as agents for REAL II, to obtain subscriptions 
for Units in REAL || and thereafter to sell any limited 
partnership interests available upon the non- 
exercise of the Warrants. 


No subscription for Units will be accepted unless the 
subscribing investor will represent in the 
Subscription Agreement for Units (1) that he has a 
net worth (exclusive of home, furnishings, and 
automobiles) of at least $50,000, and an annual 
gross income of at least $50,000, or that he has a net 
worth (exclusive of home, furnishings, and 
automobiles) of at least $200,000, or that he is 
purchasing in a fiduciary capacity for a person or 
entity which has such net worth and annual gross 
income; and (2) that he is aware of the risks involved 
in investing in REAL II. He also must represent that 
some part of his annual income for 1980 will be 
taxable at the federal tax rate of 50% or more, and 
that he anticipates some part of his income for the 
next six years will, but for the effect of his investment 
in the Units and limited partnership interests or 
other tax shelters, be taxable at such 50% rate. In 
addition, the partnership agreement of REAL II will 
require that during the first five years following 
effectiveness of the registration statement, each 
transferee of limited partnership interests must 
represent that he meets the suitability standards set 
forth above. 


REAL II will be controlled by the General Partners 
pursuant to a partnership agreement (“Partnership 
Agreement”) between the General Partners and 
limited partners, whereby the limited partners, 
consistent with their limited liability status, will not 
be entitled to participate in the control of the 
business of REAL II. However, limited partners 
owning a majority of limited partnership interests 
will have the right to amend the Partnership 
Agreement, dissolve REAL II, remove one or both of 
the General Partners and elect successor general 
partners, and continue REAL I! upon the death, 
insanity, retirement or bankruptcy of a General 
Partner. Also under the Partnership Agreement, 
each limited partner or his representative is entitled 
to review the records of REAL II at reasonable times, 
including the register of names, addresses and 
number of limited partnership interests owned by 
each other limited partner. 
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Applicants state that REAL I! will invest not less than 
90% of its available capital in Local Limited 
Partnerships which own or lease government- 
assisted housing projects. REAL II may also invest up 
to 10% of its capital in limited partnerships owning 
other residential projects. REAL II has not yet 
identified any specific Local Limited Partnership or 
projects in which it proposes to invest. However, the 
application states that REAL II will make its 
investments in accordance with both detailed 
Criteria for selecting particular projects for 
investment and certain investment policies which 
may not be changed without approval by the limited 
partners owning at least a majority of the 
outstanding limited partnership interests. 


Because REAL II will invest only in limited 
partnership interests, both REAL || and the General 
Partners will have only limited control over the 
management of the Local Limited Partnerships. 
However, REAL II will own at least 50% and, in many 
cases, 90% of the limited partnership interests of a 
Local Limited Partnership. Moreover, in negotiating 
Local Limited Partnership Agreements, the General 
Partners will endeavor to provide REAL I! with one or 
more of the following: the right to approve or 
disapprove the sale of the project; the right to 
demand a dissolution of the Local Limited 
Partnership; and the right to demand the resignation 
of the local general partner. In addition, REAL II's 
capital contribution to a Local Limited Partnership 
will be made in stages, and, in most cases, REAL II 
will withhold the major portion of its contribution 
until the project has been constructed and is 
operating. 


Although the General Partners are engaged in other 
real estate transactions and manage other similar 
limited partnerships, REAL II will not sell, acquire or 
lease properties or interests therein to or from the 
General Partners or their affiliates. Further, the 
General Partners have undertaken that no new 
public offerings with the same investment objectives 
as REAL II will be commenced until substantially all 
funds raised by REAL II have been committed to 
investment or otherwise utilized as described in the 
REAL II prospectus. 


The General Partners will be entitled to receive 1% of 
REAL II's profits, losses and distributions subject to 
the condition that their 1% share of net cash flow will 
be reduced each year by the amount of annual 
management fees which are paid or payable tothem 
in that year. In addition to their 1% participation in 
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REAL Il’s profits, losses and distributions, the 
General Partners will receive certain fees for 


overseeing the conduct of REAL II's affairs and the 
continuing operation of each project. 


In the initial period, the General Partners will be paid 
a fee for the organization and initial management of 
REAL Il, the syndication of the Units and the 
provision of certain financing commitments, if any, 
aggregating approximately 0.9% of invested assets. 
Invested assets are defined as the sum of the capital 
contributions anticipated to be made by REAL II to 
the Local Limited Partnerships and the aggregate 
amount of the nonrecourse mortgage loans on the 
projects owned by such Local Limited Partnerships 
attributable to REAL II’s capital contributions. The 
General Partners also will receive acquisition and 
selection fees for their services in connection with 
the selection, evaluation, negotiation and 
acquisition of REAL II's investments. The aggregate 
amount of such fees will equal approximately 1.0% 
of invested assets. Of the proceeds from the sale of 
the Units, Applicants anticipate that approximately a 
minimum of $124,000 and maximums (depending 
upon the exercise of the Warrants) of $1,051,000 
and $2,103,000 will be paid for these organization, 
syndication, commitment, acquisition and selection 
fees. 


During REAL Il’s operational period, the General 
Partners will receive, in consideration for their 
management services, an annual fee in an amount 
equal to 0.5% of invested assets to be paid out of 
REAL II's general funds. As noted above, this annual 
management fee will be applied against the General 
Partners’ 1% share of REAL II’s net cash flow. Finally, 
when a project is sold, the General Partners will 
receive a liquidation fee based upon the net 
proceeds only after payment to the limited partners 
of their invested capital in the project, plus an 
amount sufficient to pay their federal and state 
taxes. Applicants represent that all of these fees are 
in substantial conformity with the standards 
imposed by the Midwest Securities Commissioners 
and the California Corporations Commissioner, and 
that to the best of their knowledge all such fees are in 
compliance with the current rules promulgated by 
such authorities. 


REAL II states that it will file with the Commission 
pursuant to Section 15(d) of the Securities Exchange 
Act of 1934 all required annual reports, quarterly 
reports, and current reports on Forms 10-K, 10-Q 
and 8-K, as well as any other reports required by 
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such Act. The General Partners will also send each 
limited partner a year-end report containing 
financial statements audited by REAL Il’s 
independent accaquntants and tax information 
necessary for the preparation of each limited 
partner's federal income tax return. In addition, each 
limited partner will receive a report at least semi- 
annually of REAL {I's activities and the operational 
status of its investments, as well as interim reports 
regarding acquisitions. 


Under the California Limited Partnership Act, and 
under the terms of the Partnership Agreement, the 
corporate General Partner, which has registered as 
an investment adviser under the Investment 
Advisers Act of 1940, and the non-corporate General 
Partner, are fiduciaries of REAL II and its limited 
partners. Applicants state that under the 
Partnership agreement, the officers and directors of 
the corporate General Partner and the partners of 
the noncorporate General Partner will be 


indemnified only when a court finds that such 
person’s conduct fairly and equitably merit 
indemnity in the amount claimed. 


Without conceding that REAL Il is an investment 
company as defined in the Act, Applicants request 
that REAL || be exempted from the provisions of the 
Act pursuant to Section 6(c). Section 6(c) of the Act 
provides that the Commission may exempt any 
person, security or transaction from any provision of 
the Act and rule thereunder if, and to the extent that, 
such exemption is necessary to appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants contend that the exemption of REAL II 
from all provisions of the Act is both necessary and 
appropriate in the public interest. Applicants assert 
that the form of organization of REAL Il, i.e., alimited 
partnership, which is necessary to limit the liability 
of private investors investing in subsidized low and 
moderate income housing, is incompatible with the 
regulatory framework of the Act. Applicants contend 
that to discourage the two-tier limited partnership 
arrangement by application of the Act would 
eliminate the primary means of attracting private 
equity capital into government-assisted housing and 
would frustrate the national policy declared by 
Congress “to encourage: the widest possible 
participation by private enterprise in the provision of 
housing for low and moderate income persons.” 
Applicants state that the exemption would be 
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consistent with the protection of investors and the 
purposes and policies of the Act. The lirnited 
partnership interests in REAL II are being sold only to 
relatively sophisticated investors who will be 
apprised of the management of REAL II and of the 
Local Limited Partnerships through reports sent to 
the limited partners and filed with the Commission. 
Furthermore, Applicants state that the General 
Partners’ discretion to invest the assets of REAL II is 
proscribed by its stated investment policies and 
objectives, which may be changed only by the vote of 
the holders of at least a majority of the outstanding 
limited partnership interests. With a majority vote, 
the limited partners will also have the right to 
dissolve REAL Il, to amend the Partnership 
Agreement, and to remove the General Partners. 


Applicants further assert that although the 
involvement of the General Partners in similar past 
and future partnerships could create a conflict of 
interest, such potential conflicts are mitigated by the 
General Partners’ undertaking not to make any 
conflicting new public offering until substantially all 
of REAL II's funds have been committed and to follow 
prescribed procedures for determining which 
partnership should make an investment in the event 
of a conflict. Moreover, Applicants state that the 
Partnership Agreement prohibits certain 
transactions between REAL Il and its General 
Partners and their affiliates in order to eliminate or 
significantly mitigate conflicts of interest. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 3, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule O-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
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whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8994/February 7, 1980 


UNITED STATES OF AMERICA v. FREDERICK M. 
FRIEDMAN AND ALAN E. SANDBERG, 76 Cr. 1022 
(S.D.N.Y.) 
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Robert B. Fiske, Jr., United States Attorney for the 
Southern District of New York and Stephen L. 
Hammerman, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on January 30, 1980, 
defendant Frederick M. Friedman (“Friedman”) of 
New York, New York, vice president of TDA 
Industries, Inc. (“TDA”), was sentenced by the 
Honorable Inzer B. Wyatt, United States District 
Judge for the Southern District of New York, 
following his conviction on two counts of mail fraud 
and one count of wire fraud in the above-captioned 
matter. Defendant Friedman was sentenced to one 
month imprisonment on each of three counts, to run 
concurrently, and a fine of $3,000. This sentence is 
to run consecutively to a three month sentence 
announced on January 10, 1980 in connection with 
other transactions involving TDA. Imposition of the 
sentences and fines was stayed pending appeal. 


For further information, see Litigation Release Nos. 
8981, 8976, 8921, 7692, 7369 and 7088. 
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